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PROCEEDINGS

THE ADMINISTRATIVE LAW JUDGE: Good morning.
We are here for day two, today being Septembér 16th,
and we were continuing with the cross-examination of
Mr. Pollard; 1is that right?

MR. McAFEE: Yes, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: - All right.
Are you ready, Mr. McAfee?  | |

MR. McAFEE: Yes, 1 am.

THE ADMINISTRATiVE LAW JUDGE: Okay.

MR. POLLARD: Would it be all right if I
take my coat off? N

Is it all right if'I take my coat off?

THE ADMINISTRATEVE LAW JUDGE: Yes; that's
all right. |

And, obviously, you know you're still under
cath, yes?

MR. POLLARD: Yes. Correct.

STEPHEN POLLARD,

called as a witness by counsel for the Compiainant,
having been previously duly sworn by the
Administrative Law Judge, was examined and further

testified as follows:

MR. McCAFEE: Thank vou, Your Honor.
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CROSS-EXAMINATION (Resumed)

BY MR. McAFEE:

Q; Good morning, Steve.
A. Good mbrning.
Q. I think we'll pick up where we left off, and

that is with Complainant's Exhibit 28 Pollard. And I
belleve wé.wexe ready to start with taking a look at
Photo No.‘23.

A. Okay.

Q! 211 right. Thank you. _Steﬁe, I believe you
testified yesterday that Photo No. 23, which
you—;juSt to set the stage 2 littlelbit for the
people in thé-courtroom, I queés——l guess the record
will be clearm—bﬁt this was taken during a‘visit to
Lowell VOSF feedlot on March 11, 2008; is that
correct?

A. That's correct.

Q. ‘Okay! AndII believe you testified yesterday
that this photo to you represents manure in the
chaﬁnelized flow path; is that correct?

A. Yes.

Q. All right. And would vyou tell me how you
determined it was manure?

A. It's moré just my experience in--in with

these feedlots. I've just come to, unfortunately, be
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very familiar with manure and its appearance, what it
looks like, and basically made the determination

based on my experience that that's manure.

Q. Okay. Did it look fresh to you?
A. No. This was not fresh manure.
Q. Okay. JIn looking at Photo 23, it has a

brown color to it; is that correct?

A. ft's a shade of brown, yes.

Q. Okay. And bear with me. As someone who is
partially.colorblind, I'11 have to depend on you for

that. Did you-- I believe in other photos you may

have testified that you had noticed an odor to what

you testified yesterday was manure. Did you notiCel
an odor to what you saw in Photo 237
. | I did get down'and siell it, yeé.
THE ADMINISTRATIVE LAW JUDGE: You did get
down and smell ite
| THE WITNESS: Yes.

BY MR. McCAFEE:

0. And what did you smell?

A. It smelled of manure.

0. Did vou take é sample of 1it?

A. No, I did not.

Q. Did you consider taking'a sample of 1t?
A. Yes. |
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0. End yoﬁ chose not o7

A; Yes.

Q. And why did you choose not to?

A. I didn't‘have the proper sampling equipment
with me.

Q. And what would the proper sampling equipmené
be?

A vials, preservatives, aéids.

Q. Okay. Do you normally take that sampling

equipment with you when you ¢go on a site
iﬁvestigation?

A. 1t depends on the type of investigation.

Q. Okay. And did ycﬁ make a conscious decision

not to take it with you on this investigation?

A. . Yes.
0. And why was 1t you made that decision?
A. The purpose of this visit was to establish

or further documént the channelized flow path.

Q. Aﬁd so the purpose of this visit was not to
determine 1if mahure Gas present?

A, That wasn't the primary purpose of the
visit, no.

Q. Okay. But you are'preéenting these photos
to depict that manure was present; is that ¢orre¢t?

A. That's correct.
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é. Anything.else about ?hoto 23 that-- I know
you testified to it yesterday, but anything. else
about that fhat yvou want tc tell the Court?
A.  No.
| THE ADMINISTRATIVE LAW JUDGE: Well, but T

have a.question, even if he doesn't have anything

else he wants to tell me, and that is with reference

to Photo 23, Jjust make it cl@ar_for me, Mr. Pdllard,
is.it your recollection aﬁd yodr testimony, looking
at this photograph, that the manure‘that you'
referenced, 1is that manuré in the channelized stream
which appéaré to be-- You correct me on anything I
say that you feel is incorrect, okay?

| In the channelized stream which-ap?eafs to

have frozen water, 1is the manure only in that, or is

it on to the left of that.on what I would call the

bank? In other words, I want you to be more
precisely identifying where the manure is.

THE WITNESS: This--the manure in this photo

"is present. This--this channel to the left in the

photo that's filled with ice, frozen water, 1s--

THE ADMiNISTRATIVE LAW JUDGE: The channel
to the left? I'm--

THE WITNESS: I'm sorry. The channel to the

right is a portioen of the channelized flow path in
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here. 1It's one channel withih that, and the manure
is located én the left and the manure was located on
the right of it.

Given that the water was--or the liquids
were frozen, I wasn't able to look or determine what
was in the éctual channelized portion.

THE ADMINISTRATIVE LAW JUDGE: Okay. Well,

help me out further. Is it vour testimony that there

.was manufe to the left of the frozen material or only

in the frozeh material?

THE WITNESS: It's on the left of the frozen
material. | | |

THE‘ADMINISTRATIVE LAW JUDGE: Okay. On the
higher ground, iﬁ other words?

THE WITNESS: Correct.

THE ADMINISTRATIVE LAW JUDGE: And ig it
entirely along that--that gide thaf hugs the frozen
matefial, or.iS if just in the bottom haif, top half?

We see some sort of remnants of the former
crop, correct, further over on the left?

THE WITNESS: Correct.

THE ADMINISTRATIVE LAW JUDGE:- S0 thére‘s

this middle area where thefe's no crop and no. frozen

water, right?

THE WITNESS: That's correct.
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THE ADMINISTRATIVE LAW JUDGE: " Okay.
THE WITNESS: And the manure in this photo
extends from the bottom to the top of the.photo.
THE ADMINISTRATIVE LAW JUDGE: Okay. Thank
you.
BY MR. MCAFEE:

0. Let's move now to Photo 25.

Excuse me. I just noticed something. Can
we go back to Photo 23 for a second?

A. sure.

Q. There appears to be debris or something on
top of tﬁe frozen liquid water on the right-hand side
of the. photo. Wouid ﬁhat maybe 5e~somethinq that
you, on walking there, would have maybe kicked éver
én rop of the frozen material?

Do you see what I'm pointing to?

A. Tt's possible, yes.
0. Okay. Just wanted to clarify that. Thank
you. |
NO. 25.
A. Okay.
Q. The caption to tﬂis photo says inw;in part

says "photo shows manure sclids within the
channelized flow path.”

In this photo, where is the channelized flow
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path?
A. Well, it's--it'"s where rhe-—-it's where the

manure is.

Q. Okay. This was right in the chénnel?
A. Yes.

Q. Okay. Because T--does that appear to you to
be snow‘underneath.what you have identified, 1.
pelieve, to be manure?

A. Et-aﬁpears to be, yes.

0. and so the snow was right in the.channelized‘
flow pafh also?

L. Tt appeared that there was 50me there, yes.

0. Okay. And then there's something brown

‘underneath the snow. can you tell what that is?

A. That appears to be scll.

Q. Okay. So what we're talking about,ltheh,
as—~that you've identified as manure is on top of the
snow; is that correct?

A. . Correct.

0. And it appears to be broken.off here. You
know, we're looking at a side angle cof it that shows
how this material was deposited. Is this.the way you
found 1it?

B I may have broken off a portion of that to

get an idea of its profile. So I would say that's
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probably not how I found it.
Q. Okay. Did you take a sample of this

material?

A.  No, I did not.
Q. And you testified that you didn't have the
proper sampling equipment with you. With a material

i1ike this that appears to be fairly solid, would it
have b@eﬁ possible to secure a sample in some way to
take it back to a lab? Do you need specialized
sampling eguipment to take a sample of something like
this?

A. Well, we have sampling.prOtccols that the
agency requires us to follow, and there would be one
for solid manuﬁe, and I would have to follow that
pﬁotocoi, and that protocol would probably require

proper storage and preservative technigues, chain of

custody for me to take it, and I . wasn't prepared to

do that.
0. Okay.  Is it'pégsible,“Steve, that this 1is
feed from the feedlot? |
| A. Tt's possible there is feed, yes, in that.
0. Are you familiar with corn silage?
THE ADMiNESTRATIVE LAW JUDGE: Wifh-corn
what?

MR . McAFEE: Corn silage.
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A. I'm aware of it, yes.
BY MR. McCAFEE:

Q. And can you describe for the Court what'corn
silage 1s8?

A. As far as I know, it is--it's corn that's
beén harvested along with the plant portion_of it and
is allowed to begin to ferment, and then it's either

grouhd up or chopped and then fed.

0. And so you have seen corn silage?

A Yes, I have.

0. " Does this material here look like corn
silage?

A. It doesn't iook like the corn silaQe I've
geen. |

THE ADMINISTRATIVE LAW JUDGE: It does not?
THE WITNESS: It does not.

BY MR. MCAFEE:.

Q. and how does it differ?
A. This appears to be a finer, much finer
material. ‘There are .corn kernels presént, but cofn

silage isn't just the corn kernel, and so this 1s a
much finer material.

Q. Did you see any corn silage at Lowell Vos'
féeélot on this day when you were fhere?

A, T did not observe any.
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Q. Steve, are you familiar with what--a feed

‘material called wet distillers grains?

A, 1'm aware of that,'yes.

Q.- And can you tell the Court what you know
about that?

A. Et's.basically a byproduct of ethanol
productioﬁ; It's the leftoﬁer\portions, I believe,
of the corn kérnel that the ethanék plant no loﬁger
uses, but it still has a high nutrient content, and

+herefore 1t is used as a feed for cattle.

Q. Have you seen wet distillers grainé?
"A.  Yes, I have.
Q. And did you see any at the Lowell Vos

feedlot on March 11th?.

A. No, I did not.
Q. Does this material loock like what you ‘have
seen-- Let me rephrase that.

Does this material look like wetl distillers

grains to you?

A ‘No, it does not.
Q. And tell me how it would differ.
A. Agaln, it's--it appears to me to be too fine

of a texture for that, and it's--from what I've seén
of it, the corn kernels don't look like what I've

seen in distillers grains.
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Okay. So YOu‘made thé determination, both

that this was neither corn

silage nor weft distillers grains?

A

.

I determined that it didn't appear to be

solely feed.

Okay. Did you notice an odor from this

material®?

A.
Q.
A.
Q.
as corn
AL
Q.
noticed
A.
Q.
tell me
order.
looking
But the
talking

Yes.

And what was that odor?

T+ smelled like manure.

Have you ever noticed an odor from feed such
si;age or wet distillers grains?

Yes, I have. |

And is that odor different than what you
in Photo 2572

Yes.

Let's move now to Photo No. 24. Can you

now photo-- Wait. i took those out of

I apologize. I must have had them out
at them and I put them in the wrong order.
record will be clear as to which ones we were

about.

We are now looking at Photo 24, which does

that mean you took Photo 24 before you took Photo 257

A,

That's correct.
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Q. Okay. This is a-- Ié'this of the same
méterial that we looked at in Photo 257
A. Iﬁ's not the exact sane material;_ ITt's in

the same area. So it's not the same material that

‘was in Photograph 25.

0. Okay. So Photo 25 is a more close-up photo,

put it is of a different material than we see in

Photo 247
A. I believe so, yes.
o Okay. We went through in a fair amount of

detail about the material in Photo 25. Is it your
testimony that Photo No. 24 dépicts the same
material; that is, manure?

i Yes.

0.  &nd that it would not be the feed materials
It've described and yéu:have dezcribed for me in the

testimony regarding Photo 257

A, Tt's possible that there's some feed mixed
in that.
0. Now, in Photo 24, we see a channelized flow

path to the right—hand side of. the photo; is that
correct?
A. There is a channelized path there, yes.
Q. And,_agaiﬁ, the mat@riai that you have

testified and depicted as manure is not actually
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right in that channelize& flow path, 1is 1it, or—¥
Well, I'1ll let you testify to that.
A. It is not present in.the area that is
covered by ice:

0. Again, on the material that you have

testified as manure, 1t appears that a portion has

peen broken off. We see a side view there; would you
agree?

A, In Photograph 247

Q Yes. |

A Yes, 1 do agree.

0. Did you do that or was it done?

A 1 don't recall.

Q. And who was with you that day?

A. Don Hamera.

Q. And was Don present right when yog‘took‘

these photos?

A. No, he was not.
0. Okay. He would have been in the pickup?
A. That's.correct.
Q. okay. So you were the only oﬁe right‘at

this site in the immediate vicinity taking these

photos?
A. That's correct.
Q. Okay. 1I'd now like to move to Photo 26. Is
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there any material that you would describe as manure

‘or pollutants from the Lowell Vos feedlot in this

photo?
A No.
0.  Moving to No. 27, I would have the sane

gquestion for you.

A. Your qﬁestien‘was is there any manure in
this photo?

Q. Yeah. T'11 be glad to ask the question. In
Photo 27, 1is thére any manure or other pollutants

from the Lowell Vos feedlot in this photo?

A. I did not cbserve any.

Q. - ©Okay. One general quesfion here that we've
seen in several of these photos. Of course, this one
cshows it very well. This is a cornfield} correct?

A. .Correct.

0. And the corn has been harvested?

A. Correct.

Q. .And-would you describe the material left as

residue?

. I would call these crop residues, yes.

Q. Okay. And would you consider this to be
fairly normallcrop residue from a corn Ccrop as you
see in yéur work?

A. For this, yeah, this 1s typical for after
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harvgst, ves.
Q. and does it appear to you thét_this ground
has been tilled or worked in any way‘following the

corn harvest?

A. That does not appear to have been.
Q. Oka&. I just wanted to clarify that. Thank
you. | |
No. 287
A. Okavy.
Q. Aﬁd this.is a photo where you have drawn in
and depicted the‘channelized flow paths. Do you seé 

any manure or other feedlot pollutants in this photo?

A. T did not observe any, no.

Q. Moving to Photo 30, please, Photo 320 is, I
pelieve you testified, and it states in the caption
that it is-- Well, maybe it-- Yes, it does state it
in the caption, thét‘it‘s of the unnamed tributary;
is that corréct?

AL That's éorrect.

Q; .In this photo, do you see ény evidence of

manure or othef feedlot pollutants from the Lowell

Vog feedlot?

A. No, I don't.
0. In any of these photos that follow, there's

Photo 31, 32, 33, 34, 35, and 36, we-havé now moved
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into Elliot Creek, Photo 37 and Photo 38--
THE ADMINISTRATIVE LAW JUDGE: Did you have
a chance to look at each of those as counsel was |
mentioning them?
THE WITNESS: I have lookéd.through them.
BY MR. McAFEE:

Q. And I wouldlbe glad to go through them one
by one, but I thbught in the iﬁterest‘of time I would
just ask the question pertaining to all of these
photos. Do you see evidence of manure or other
feedlot pollutants from the Lowell Vos feedlot in
these photos?

A. The only one that I would have cdncern with
would.be 38, and there's quite a bit of foam present,
which typically 1is indicative of high nutrient levels
and typically seen with feedlot runoff.

0. Okay. Let‘s‘Save our-—- We'll tailk about
that in a minute. In the other photos,‘did you see

anything'that appeared to be manure or feedlot

pollutants?
A. No, I did not.
0. Now, Photo-- .Let's'back u? a seccnd. The

photoé that pertain to the unnamed tributary that you
took, did you take any samples of the unnamed

tributary?
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A. I did not.

Q. Then we move to Photo 38, where you've
identified“some foam in this photo. Are'yqu speaking
of the-- Well, would you tell me where you séé that?

A. There's foam present to the right portioﬁ of

thé stream. All thxoughout the--the point at which
it flows out of the culverf and &own;
there's—-there's foam present in there.
MR. McAFEE: Your Honor, may wWe go off the
record for Jjust a minute?
THE ADMINISTRATIVE LAW JUDGE: Yes.
(Discussion off the record;)
BY MR. McAFEE:

Q. Steve, could you-—- We have now placed Photo

38 on the projector, and could you identify with.the

pen where you are seeing a foaming material that you

nave testified could be indicative of a feedlot

nateriai?

I probably didn't use the same wordsg you
used, but the %ecord'will‘be clear as to what you
testified to.

A, I willlcircle 2ll areas where I think where
I see the foam;

Q. Okay. Thank you. Does the caption show

any--indicate any-- Let me start over.
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Noes the caption-- Which you wrbte, right?
A The description?
G. 'Yes;
A. Yes.
Q. IT-- Yes. Photo 38 has a description. Did

you author that description?

A, I did.

Q. '_And did you do that fairly soon after the
photo was taken?

A.  The day after.

0. The day after. In that description, do you
identify anything as looking iike manure or something
from-the‘feedlot‘as you've describ@d today?

A, I do.not.

Q. Did you, at the time yoﬁ prepared that
description, believe that could have been a foaming
material from a féedlot?‘ |

A; ~ Yes.

Q. xBut you didn't describe it in the
description?

A. No, I did not.

Q. Okay. When you notiéed that material when
yoﬁ took the photo, did you notice any odor?

A. No, I did not.

0. Did you check for odor?
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A. - No, i did not.

Q. Did you-~ And I think I know the answer to
this guestion, but I have to ask. Did you take a
sample of this?

D No, I did not;

Q. Was Mr. Hamera wifh you when you were
observing this? |

B, I believe he was.

Q. Okay. . And was he out with you when you took
the picture?

A. I can't recall if he was standing next to
me, if we stayed in thé truck. I'm riéht outside the
pickup truck.

Q. Ckay.

A. This is along a road. Actually, now that I
+hink about it, I think I was sitting in the truck.
when I took this, s0 Wwe were together in the truck.

0. And so after you took this phqto——_ At the

‘time you took this photo, did it then occur to you

that that coculd be a--the foaming from the feedlot

right when you took the photo?

A. No.
Q. Did that occur to you later?
A. It occurred to me when I was analyzing the

photographs, yés.
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Q. I see. So at the time you took the photo,
you would nave had no reason, then, to nove closer

and look at it closer?

A. lThat's correct.

0.  oOkay. ALl right. Thank you.
A. We.doné?

Q. Well, we may use 1it--

MR. McAFEE: We‘ll'go off the record.
{Discussion off the record.)

MR . McCAFEE: We have what the witness has

'marked on Photo 38, which is from

 Exhibit--Complainant's Exhibit 28 pollard. I would

like ﬁo designate this as Respondent's Exhibit 16,
and I would therefore move its admittance.
MR. BREEDLOVE: NQ objections, Your Hénor.
THE_ADMINISTRATIVE LAW JGDGE:‘ Yesterday
didn't we have this as-- 1Is that the correct number,
16, Resﬁondent's Exhibit 162 Is thaf the next one in
sequeﬁdé? Are you sure?
o MR. McAFEE: That's the number T have,
unless I'm mistaken. We used our 15 yvesterday.

THE ADMINISTRATIVE LAW JUDGE: Okay. You're

 xight.‘ That was the last one I noted. Okay. 50

Respondent's Exhibit 16, with no objection, is

admitted.
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(Respondent's Exhibit No. 16
wae received in evidence.)
BY MRL McAFEE:

Q. After taking Photo'BB, which 1is the last
phéto that you took ﬁhat day, correct—;

A. That's correct.

Q. —-what did you &then do during your visit on
March 1ll1th of 20087

A, We dréve home, baék to.Kansas City..

Q. Okay. I'd now like‘to move to Complainant's
Exhibit 42 Pollard.

THE.ADMINISTRATIVE LAW JUDGE£' Let's just go
of £ fhe record for a second.

(Discussion off the record.)
RY MR. McAFEE:

Q.. Moving to Complainant's Exhibit 42 Pollard,
you have that in front of you? |

A. That's correct. Yes, I do.

0. I would like to-- Well, first of all,
setting the background here, since you_testified to
this earlier, this is a visit by you to the Lowell
Vos feedlot on July lst of 20082 These photos
pertain to that; is that. correct?

A, That's correct.

Q. And who was with you this day?
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A. Saﬁdy Doty and Dan Breedlove.

Q. Okay. And could you identify those
individﬁals as to who they are and what they do?

A; Dan 1s an attbrney, and Sandy 1is a
contractor that we are using as a--to assist us in
our modeling. | | |

. And, in fa¢t, she has been desigﬂated‘as an
expert in this case; is that correctf

A. That's ccrrect.

Q. Okay. And what was the purpose of your
vigit?
A, Again, the purpose of the wvisit was to

further document the channelized flow paths from
Mr. Vos' feedlot. We waﬁted to assess the channels
at a different time of year.

Q. and is this‘the‘first time Tthat, to your
kxnowledge, Ms. Doty was at the feedlot?

A. Yes.

Q. And this would have been your third ﬁrip,
rdughly, considering the first trip you didn't
aétualiy_go to the feedlot but did--took photos éf
the unnamed tributary and FElliot Creek, but this was
your third trip to the area?

AL Yes.

Q. Did you talk to Mr. Vos.this day?
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A. Yes, [ did.
Q. Aad ceculd you tell me about tﬁose
discussions?
A; 1 believe we contacted him to notify him we
were coming. We then contacted him again to discuss
‘he time of arrival. We arrived. He was walting for

us. We discussed, again, I think, why we were there,

'what we planned to do.

fle talked a little bit about current status
of his facility. I think we talked about the number
of head he ﬁad at that time. We‘talked about the |
type of cattle he had at that time.
Q. How many head did he have at that time?
A. I believe he indicated he was right under a

thousand, if I'm not correct.

Q. Okay.

A or T recall him saying he was Jjust under a
rthousand.

0. And, of course, Steve, we had this

discussion yvesterday regarding the March_li visit,
but I will have the same questicons here. Since he
was under a'thousand[ as he indicated to you, would
that mean he was in compliance with-- Let me restate
that. |

Would that mean he is not a large CAFO for
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federal regulatory purposes?

A. That's correct.

0. 5o this visit then, because he was under the.
threshold for being a large CAFO, would not have been
a compiiance‘visit; is thaﬁ correct?

A. It was not a comﬁiiance evaluation
inspectiﬁn.

Q. Okay. It was a visit, as you've tesfified,

to prepare for this case, for this hearing; is that

correct?

A. It was gathering additional information,
ves. -

0. Okay. Let's look at Photo No. 1. And I
know youﬂﬁe testified as to where thié was taken. As

I look at it closer, and I guess this is the first

time I've seen this, there appears to be a person in

the background there. Do you know who that is?

A. That's Mr. Breedlove. |

0.  Okay. And is he in the feediot?

A. E——I‘don't.know. He's along the fence line
there. I don't know if he's iﬁside or oufside.

0. Okavy. put that would be the direction of

the feedlot; is that--
A. ‘That's correct.

Q. Okay. And could you tell the Court your
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opinion as fo how tall the corn is here in these--in
this photo? | |

A. | It varies in the photo, obviously. I would
éay it waS_anyWhexé from 2 feet to 4 feet.

0. Okay. Did you walk out in the corn that
day, other than where you've faken these photés of

the flow path?

A. Yes, I did.
Q. " and where did vyou walk, just in general?
A. It was further down. 1 kind of walked back

to determine if there was any additional flow cdming
in, so I was walking into the corﬁ.

Q. And what did you determine?

L. Weli, at that time I just was trying to
identify where the upstream channels met up with the
lower stream channels, so I was able to find where

those channels were and then connect them.

Q. And were you able to do that?
L. Yes.
Q. Okay. What I need to do now, as you might

suspect from my questions in the earlier photos, 1

just want To determine which photos in this set

’deplct manure or other pollutants from the feedlot.

And 1I'1ll be glad to go through Lhem one by

one, and I want you to nave ample opportunity to
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examine each photo. Or if you.can look at those and
tell me so that we can move through them a little
gquicker, we can do it that way.

A. I'11 do it however you want.

Q. Okay. Photo 1, do you see anythiﬁg in Photo
1 that shows manure Or other feedlot pollutants?

A. No, I do not.

Q. Photo 2, do.yoﬁ see -anything that shows
manure or.oth@r feedlot pollutants?

A. The only thing 1n Photo 2 that I see is the
white material at the very bottom of the photo next
to the cornstalk that's been knocked over.

Q. and tell me what you see and what you fhink
that is.

L. AThat appears to me to be either a calcium or
salt deposit from dried--from liguids that are dried
there, and that's the--those materials left over as
the water's dried out.

0. ‘And you believe that could be from the

feedlot?
A. It's possible, yes.
Q. And did you make that determination when you

were there that day?
A, T looked at it and I saw that-- I saw it

thefe and I saw it in other points and considered it
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to be potential feedlot residues.

0.  Did you take any samples of this material?

A, No, I did not.

Q. Did you have your sampling eguipment with
you?

A. No, we did not.

0. And did you make a conscious decision not to

have it with you that day?

A. I chose to not take the sampling equipment,
yes.
C. and why did you make that decision?

A Because the purpose of the'visit was to
basically document the channel.

Q. " Not to determine the existence‘of manure or

‘other pollutants?

A. That was not the primary purpose,.no.

Q. Let's move c¢n, then, #o Photo 3.

A. Okay.

Q. Do you see anything in that photo that shows

manure or other materials, pollutants from the

feedlot?

A. No, I do not.
'Q. Photo 4, do.you see anything in that photo

that shows manure or feedlot poilutaﬁts?

A. Photo 4 has standing water, and the standing
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water appeared to have manure in it.

C. Wé're going to come to Photo 5. Is.Photo 5
a close-up of what you saw in Photo 4 from a
distahcé?

A No, it is not.

Q. Okay. So Photo 4 is something different,
and what«you just described, is it at the point of
the uppermost arrow?

A.  That's correctl

Q. Okay. Tell me what you did when you-- Did

you notice that when you took the photo?

AL Yes.

0 And what did you do then?

A. T walked up and further chbserved if.
0. How did you further observe it?

A. Gotrdown} looked at it, smelled 1it.

0. When you wefe taking these photos, was

Ms. Doty with you?

A, Yes; she was.

Q. .Rigﬁt——right next to you, with you as taking
these photosé |

A, There were some times whén she may have been
some-ways behind me. Z—wIlcan't recall,'but I
believe she was in the géneral area of my--of me when

I took the photo.
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0. and T understand I'll have the opportunity
to ask questions of.her,-but do you recall if

Ms. Doty examined these--this material in Photo 4

that you believe is from the feediot? Did she do

éhat also?

A. I can't recall if she looked at that exact
one. She did analyze the additional-~ I-mean, these
pools existed throughout this channel, and, I meén,‘i
know we both looked at them. I don't know 1f she
locked at that one. I don't know.

Q. and so-- Okay. I won't need to ask that'
quéstipn again. I'1l have the opportunity to take
her testimony.
| And I know the answer to this because you've
testified to it, but I need to ask again, did vou
take any sample of the pool—wthe materlal in the pool

in Photo 47

A, Ne, I did not.

0. Do you ever carry a field~-what's calied a
field test kit by-- I know at least Iowa DNR calls
it that. |

A. No, I do not.
TEFE ADMINISTRATIVE LAW JUDGE: .Never? You
never carry one?

THE WITNESS: Never carry one.
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BY MR. McAFEE:

Q. Moving to ?hoto_S.

A. Okay.
0. Describe for me what you-- There's a pool

and dark coloration in the middle of the photo.
Could you describe this fér me in more detail?

A, This is a depression in the channelized flow
path that was holding water. The water appearéd'to
contain manure, and there was a considerable amounf
of iﬁsect'activity, flies on it, strong odor of
manure.

Q. .E believe you testified, and we caﬁ See it
in the photo, part of it appeérs to be green; is that
correct?

A. Yes.

Q. And do you believe that's related or—-to
being ﬁanure?

A. That appears to be.algaé.

0. | What part of this photo would you'consider
to be the manure that vou thiced the strong odor
from?

A. I would say it's mixed in with the water

.portion and there's probably some solids that have

been deposited on the surface where it's dry.

MR. McCAFEE: I believe we better crank up
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the proijector here.
BY MR. McAFﬂE:
Q. You now have ﬁhoto'No. 5 on the projector.
Could ycu mark the areas that you believe are manure

that you noticed the strong codor from and that you've

 testified would be from the Lowell Vos feedlot?

A. (Witness complied.)

Q. So what you*ve‘just drawn fhe circie around
ié where your testimony ié that ié the material you
believe is manure?

A. Yes.

Q. Okay. The gfeen material, then, is within
YOUuxr circle, and you've testified that ydu believe
that is algae?

A, Yes.

0. Where did--where did you notice the strong
odor? Was it when you got right down next té this
pool?

A. 1 could--1 could notice it just standing by
it, but I did get dowﬁ closer to it. And I could,
obviously, notice it more standing rigﬁt—WOr with my
head downltowards it, but you could--you could notice
it just standing next to it. |

Q. Did you see any Sdlid material ihere, such

as-- Well, you've testified earlier that in the
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March 11 photo you noticed corn and some finely

‘chopped material. Did ydu‘see any of that here?

A, No, I did not.
0. So this was different than what you saw in

the March 11 photos, where you identified it as

manure?
A Yes.
Q. You've also testified regarding the flies.

Are they visible in the photo?
A T don't think they came out, no. I don't

see them in the photo.

Q. and I believe specifically your testimony
wasinéectsh Was there anything dther than flies
there?

A. Primary thing I‘observed was flies.

Qf Did yéu get close enough Where they.got on

your -arm or on your body, or anything, like flies
tend tQ do?

A. They were agitated with--with me being
there. I mean, as I-— Yes. They were flying around

when T stcod by it and when I got down by it, but...

Q. But you coﬁldn‘t gett a photo of them?

A. T didn'£ take a photo that has the flies in
it, no. |

Q. | Okay.
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MR. McCAFEE: I would now like to move

admittance of this exhibit, as Photo No. 5 from

‘Complainant's_Exhibit 47 Pollard, as marked on by the

witness would be our 17.
MR. BREEDLOVE: No objections, Your Honbr.
THE ADMINISTRATIVE ﬁAW JUDGE Respondent's
Exhibit 17 is admitted.
(Respondent's Exhibit No. 17
was received in evidence.)
BY MR. McAFEE:
Q. Steve, regarding Photo No. 5, and I believe
ail of the photos in this packet thét‘sM—I'll go
through them one by onhe if we need to, but the

descriptions-- Well, there are no descriptions on

these photos; is that chrect?

Al That's corréct.
Q. And why is that versus the photos that you'

took in March?

A. It'é'I~—I juét didn't do it for these.

Q. Okay. Photo No. 6--

A, ‘Okay.

Q. —-is this a different area than Photo 5
depicted?

A, Yes. 1It's further dowﬁ.

Q. And do you see any evidence of manure or
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feedlot contaminants, pollutants?
A. Again, the wet area appeared to have strong

manure odor, which indicated the presence of manure.

Q. pid you see flies here also?
A, Yes.
0. And did you follow the same procedure to

make your determination that that was manure as you
gid in Photo 57

A Yes;

Q. Qkay. And you did not take a sample,

correct?

An.  Yes. Correct.

Q. Correct you did not také a sample?

A. Correct, I did not take a sampl@.

VQ. Okay. Photo Nq. 7, could you describe that

for me, please?
A. Again, this is further down the channelized
flow path. We have TwoO pools similar in

characteristics to pools in the previous—--in

Photograph 6 and in Photograph 5. .

Q. And there is a green material here also; 1is
that right?

A. That's correct.

Q. and would you identify that as algae?
»n. It appears.to be, yes;
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Q. and would you say algae would have to be
related to the manure, oOr could you f£ind algae in a
pool of water like this withoﬁt manure_preseht?
A. . T wouldn't expect to see that amount of
algae in a pool of water unless it has a stxdng
nutrient source, phosphorus. Typically algae

blooms--you get algal blooms with high nutrient

levels, and so I would say algae's present here in

this abundance, there's S0 much of it, because of the
presence of the nutrients.
0. To your knowledge, did the cornfield that

surrounds these photos have fertilizer applied to itz

A. I'm not aware of it.

Q.  If it did, could that be a nutrient éource
also?_

A. Could be.

Q. and whether that fertilizer Qas manure or

Commercial fertilizer that had phosphdrus‘in it,

could both of those be a source for this algae?

A. It'srpossible,'yes.

Q. Okavy. Photo No. 8.

A, Okay.‘ |

Q. Do you see any evidence of manure cor feedlot

pollutants in this photo?

A, No, I do not.
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Q. and do you notice at the point of'your upper
arrow the corn is yellow and shorter, it appears?
A. That's correct. Yeah, I see that.
0. Did you make aﬁy observation regardihg that
area as to why that corn was that way?

A. I did not attempt to determine why that corn

was that way.

. Did you walk in to that area at all”?

A. I walked on down there, yes.

Q. Was it wetl there?

Al Thére was a gioundwater seep further down.

I don't know if that's the exact spot, but that—~that
I'm getting‘closé to that area where the groundwater
seep was OCCULIing. |

0. Are you familiar.with the weather that
this--that the area of Lowell Vos' feediof |
experienced during the, let's say, month of Jﬁne

prior to you being there?

AL It was a wet, wet period, extremely wetl
period.
Q. and I know there are records, I believe,

that have been produced that will show the amounts of
yainfall, et cetera, but is it your understanding
that Iowa, including this area, received an

inordinate and record amounts of rainfall?
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A. I don't know. They got a lot of rain, the
state did, ves.

Q. Okay. In Photo No. 9, agaiﬁ, I have the

'questién is there any evidence here of manure or

feedlot pollutants?

A, gimilar characteristics in--in where the.
water was present.

Q. lAnd that would be just below the upper
arrow; is that correct? |

A. . That's correcﬁ.

Q. And tell me exactly-- Well, did you notice
an odor there?

A, | it wasn't as strong--—-excuse me--but it was
present. Tt would--it was appearing like the water
was—-~the areas that were holding the water wére
releasing the manure, or something, in the channel
that was producing the smell.

Q. And I see some;—in.the photo I see séme
water standing to the left of your two arrows, pretity
much to the left of the base of the second arrow. Do

you see that?

A. Yes.

Q. Did you notice any manure odor there?

A. Neo, T didn't.

0. ‘And so thefe is.standing water there butf no
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manure odor?

A. I didn't ﬁotice it there, no.

0. Okay. Is this where you noticed a--I think
what you've described as a seep?

A. Yes. . ?his is the point.

Q. And you can tell from this photo and from
your'inspection, of course, there is no corn.planted

in much of this area here; is that correct?

A. There doesn't appear to be any growing
there.

0. Yes. That's a better way to say it. Do you
sée any residue from a past corn crép?

A. | Yes, 1 do. |

o So it appears that mayberin the previoﬁs
year or 1ln--that corn was actually planted and
growing there?

b There was--tLhere was Cdrn growing.there at
one time, ves.

0. Ckay. Thank you.

| Photo No. 10, I bélieve you testified
yesterday that you used the words "brown water." Do

YOou recall that?

A. Specifically reiated to this photograph?
Q. Yes.
A. It's~--it's possible I said that. I'd have
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to~-—
Q. Okay.
A. --vrefer back.
Q. Well, let me ask you, do you see any

evi&ence-of manure or other feedlot pqllutants in
this photo?

A. The very bottom of the--at the very bottom
of the photo, where theQWthét‘s basically the
channelized portion-that we saw on Photograph 9, that
area,'I-obéerved the same material and

characteristids'that I observed in the upstream

ponds.
Q. And dé you mean the very lower left?
A, Yes.
Q. Other than that, do you see any evidence in

this photo of manure or‘feed}ot_poilutants?

A. No, I don't.

0. Aand the water, then, that we'd see in the
middle of the photoéraph just below the corn and what
appears to be a——wéll, it*'s a round object that
appears to be maybe a disc blade or something, do you
ses ény evidence of manure oOr feedlot pollutants in
that area?

A. I did not observe any there.

0. Okay. Did you see any flies in this area?
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A. Yes. |

Q. Are they - in the photo?

A. T don't see any in the photo, no.

Q. Okay. And you didn't take a sample of this

area either, did you?

A. I did not.

0. . Okay. Moving to Phote 11, there are LTwo
individuals in this photo. Couid‘you identify them
for us, please?
| A. the individual furthest to the left is Sandy

Doty, and the individual standing next to her is Dan

Rreedlove.

Q. Okay. Do you see any evidence of manure Or
other feedlot pollutants'in this photo?

A. ﬁot in this photo, no.

Q. and so, again, tﬁe purpose‘of all these
photos was o show the channelized flow path, and
thié is a photo right at the unnamed tributary; is
that correct? |

| A. That's cdrxect.l
Q.V And there ié quite a washout thefe. Would

that be indicative of heavy rains?

A. Well, not necessarilly.
Q. okay. What--tell me what--why not.
A. It could-- Generalization like that could
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cccur from long, chronic runoff or- flow through that
area just gradually erbding the soil away. If you
look at the unnamed tributary, it's got a rather
deep-cut channel. Flliot Creek's a deep-cut channel.
It's-juét acute rainfall could cause it, the chronic
flow could ¢ause,it as well.

Q. When you were at the site in March, you were
in.- this same area;.ié that right?

A, I did not--I did not go down to this point

in March.
Q. vou did not go down to where the channelized

flow path, as you'wve described it, meets the unnamed

tributary?
A. I did not .
Q. ‘So you don't know 1if this channel, deep-cut

channel here, was present in March?

A, This was the only time I observéd this--
© Q. Okay.
A. ~—this portion.
Q. Moving to Photo 12, do you see any evidence

of manure or féedlot pollutants in this photo?

A. No, I do not.

Q. And did you observe any while you were
present?

A No .
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Q. and did you take any sample of the unnamed

tributary that's shown in this photo when you were

present?
A. No.
OR Did you then go on-~during your visit on

July 1st, did you go on to Elliot Creek itgelf?

A. We drove by 1%, yes.

0. And but youldid'not fake any pﬁotoslof it
A. No.
0 ‘And did you get out and loock at it?
- A I think we did, vyes.
0. And what did you observe?
A. It was fiowing. The same observations I've

seen fhe last--the preﬁious two times I've been
there. It was flowing. ‘The channels were the_same.
That was about the extent of it.

Q. Did you see any evidence of manure or
feedlot pollutants?

A. I didn't document any, no.

Q. Did you see any other evidence of any
contaminants or pollutants from any other source?

A. I saw ﬁo evidence.

Q. Thank you. Is that the last time you were
presentrét the Lowell Vos feedlot?

A.  Yes, 1t was.
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Q. Were you in your current position with EPA
when the Iowa Plan was initiated?

vYou know what I'm referring fto by the Iowa

Plan?
A. Yes.
Q. Were you in your-- Well, were“you with EPA

at the time?

A. T was with EPA, vyes.
Q. And were you—wwhat position were you 1n?
A. That would have been 2001. I was working in

a separate-~a different area.

Q. Was it relafed Lo livestocﬁ and animal
féeding operations?

AL I wasn't.

Q. What year did yoﬁ—— And vou may have
testified to this. I apologize. But what year did
you b@gin working in the livestock/animal feeding
operations aréa? |

A. I believe it was in 2004.

Q. And was your wofk‘reiated to inspections‘and
enforcement? And maybe I used the wrong terms there.
Was your work beginning in 2004 with animal feeding
operations relafed to inspections of feedlols?

A. Yes, it was.

Q. During that time and from when you started

PETERSEN COURT REPORTERS
317 Sixth Avenue, Sulte 606
Des Moines, IA 50309-4155

(515) 243-65%9¢6




10
11
12
13
14

15

16

17
18
19
20
21
22
<23
24

25

305
there till--well, I'1ll just~—until, let's say, April
1 of 2006, which 1 believe is in the record as the
indicétion of the end of five-year period for the
Towa Plan, do you recall working on any inspections

of feedlots in Iowa?

A. Yes, I do.
Q. Okay. . And tell me about that.
A. We performed inspections at.a number--a

number of facilities in Iowa between that time
period.

Q.. Do you recall, were they enrolled in the
Iowa Plan? |

MR. BREEDLOVE: Objection, Your Honor. This
is beyond the scope of direct. Mr. Pollard testified
to facts that he witnessed. He didh't——didn'ty
testify torany Iowa Plan.

THE ADMINISTRATIVE LAW JUDGE: Okay. Do you
want to respond to that,'Mr. McAfeé?

MR. McAFEE: Well, I undezétaﬁd, Your Honor,
bﬁt_this‘is, of course, a material fact in the case
regarding the EPA's position on the Iowa Plan, and
I'm just asking Mr. Pollard, as I did Mr. Sena
yésterday, about their experience in conducting
investigations during the Iowa Plan.

THE ADMINISTRATIVE LAW JUDGE: I'm going to
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allow.the‘question.

But let me also give you SORe guidance as to
ny perspective on‘this. Even if I were to accept
your objection, Mr. Breedlove, it seems to me that
that just delays the ansWer to that question, because

I Would not oppose 1f Mr. McAfee then decided to call

VMr; Pollard as a hostile witness and ask those .

questions on direct examination.

-GS0 it seenms tolme iﬁ's relevant, one way Or
another it gets in. The quéstion is the timing of
it. So that's part of what my thinking is.

MR. BREEDLOVE: Thanks, Your Honor.

THE_ADMENISTRATIVE LAW JUDGE: And it will
apply for you as well, both ways.

MR. BREEDLOVE: The point I'd like to raise
is that we are bringing somebody in from iDNR to
testify specifically to this plan.

THE ADMINESTRATEVE LAW JUDGE: Right. But
this is counsel's choibe as to the individual. It
isn't that you have com@lete_controi over the
indiﬁidﬁals those guestions may be asked. There may
be gsome variance between people's interpretations of 
the Iowé plan or other questions.

MR. BREEDLOVE: I understand, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: Okay. SO go
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ahead and ask your guestion again.
MR. McAFEE: Thank you. -Could the court
repqrtér please repeat my.iast question?
(Question read by the reporter.)
A, Yaes, they were.
BY MR. McAFEE:

Q. and do you recall, were they, for sone
reason, I'll use the term, kicked out of the Towa
Plan?’ |

A. T don't recall whether or not they were
officially removed fromrthe Idwa Plan or not.

Q. - And do you remembe; about how many_feediots
yvou would have inspected prior to the end of the Iowa
Plan?

AL Without looking at the actual lists, I would
say it was four, four or five. | |

Q. Aﬁd, again, you don't recall today wheﬁher
they were actually still in therlowé Plan:; is that
correct?

A. That's correct.

Q. Okavy.

MR. McAFEE: Your Honor, may we go off the
record for a minute?
THE ADMINISTRATIVE LAW JUDGE: Yes, we'll go

off the record.
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{(Discussion off the récord.)

BY MR. McAFEE:

0. Steve, you've had some experience with doing
some modeling; is that right?

A. | I-have, yes.

Q. And I believe thelmodel you use in your work
is called TR~-557?

A.  That's one of the models I use, yes.

Q. _.Haﬁe you used either of the models that havé
been used by Ms. Doty‘in this case?

A. I have not, no.

0. ‘Okay. When you were present at the site on

July lst of 2008, you've restified that was related

to gathering information for the modeling purpose; is

that correct?

A. Yes.

Q. I think sometimes the term "ground truthing”
is used. Is that how you would describe 1t?

A. Yes.

Q. Okay. ‘What about the term "c&libration" of

a model, would you describe your trip that way also?
A. I--T wasn't calibrating a model on that
trip.

Q. and what about there's a term used in

modeling called "validation," would vou describe that

PETERSEN COURT REPORTERS

317 8ixth Avenue, Sulte 606

Des Moines, IA 50309-4155
(515) 243-6596




16

11

12

13

14

15

16.

17

18

19

20

21

22

23

24

25

309
as what ydu did, you yourself, that day?
| A. The visit was validating'some of the
parameters that we used in the model, yes.
Q. And did you validate some of.thewm I know
you didn't do the modeling, so I'm not trying to--
if this is an improper question and you don't feel
comfortable answering it, that's fine, but did
you-—the work you did, did you feel it validated the
modeling? |
MR. BREEDLOVE: Objection, Your Honor. H@'s
asking Mr. Pollard to testify ﬁo what Ms. Doty's
going to testify. He's asking gquestions bgyond the
scope of his knowledge.
THE ADMINISTRATIVE LAW JUDGE: You can ask

him a questioﬁ about exactly what he did, and whether

rhat was then interpreted by Ms. Doty later on is a

different issue; But if he was but there measuring
certain things, observing certain things fér the
purpose of validating, you can ask him exactiy what
he did. |
MR. McAFEE: Okay.

BY MR. McAFEE:

Q; What you've described.for us in tﬁe photos
and your visit that day, was that for pur?oses of,

number one, validating the model?
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A.‘ Tt was to validate parameters that we used
in the modei.
Q0. QOkay. I apologize for going back, but there
is—wif you_could go back to the photos from July
1st-- And actually I need to bring it to you because
it's the one you marked on. It's Photo No. 38, okay?

Do you see that? -

A, This is the March--

Q. Oh, I'm sorry.

A. ~~March '08 visit?

. You're correct. I have the wrong date.

MR. BREEDLOVE: Excuse me. Which exhibit
are we looking at?

MR. MQAFEES_ It's from the March visit,
Photo No. 38. |

THE ADMINISTRATIVE LAW JUDGE: Okay. i‘ll
tell you. |

and you can correct ﬁe_if I'm wrong.

This is Complainant's Exhibit 28 ?bllard,
Photo No. 38.

Is that correct, counsel?

MR. McAFEE: Yes, that is correct. Thank
you, Your Honor. And this would be the Exhibit
No.--would be our‘16.

THE WITNESS: Do.you want me to put it on
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the projector?

THE ADMINISTRATIVE LAW jUDGE: That's'up to
counsel. |

Why don't you show Mr. Breedlove the marked
copy at least'so he's literally on the same page.
BRY MR. McAFEE: |

0. Steve, that's the exhibit that‘you marked

some foaming areas in. Is that in the unnamed

‘tributary, as I recall?

A. No. That is Elliot Cfeek.

Q; Qkay) -And those foaming areas you
identified in your testimony as related to the
feedlot and feedlot pollutants; is that correct?

A T believe I stated that fcaming is an

iﬁdication of the presence of feedlot constituents.

0. Are those foaming areas where there are
rocks or other obstructions that would cause what

some might call a rapids?

A, Yes.
Q. Okay. Would ‘that also cause foaming?
A. That's typically what generates the foam is

an aeration of the liguid to produce the foam.
0. and could that occur without any feedlot
pollutants or contaminants?

AL it's possible.
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MR. McAFEE: OQOkay. I have no further |
guestions, Your Honor.
THE ADMINISTRATIVE LAW JUDGE: Okavy.
MR. BREEDLOVEf Your Honor, if you would
give me just one minute to collect mj thoughts?.
THE ADMINISTRATIVE LAW JUDGE: Sure.
MR.. BREEDLOVE: I'm ready.
THE ADMINISTRATIVE LAW JUDGE: Sure. QOkay.
Tf T didn't say, we're on the record.
Go ahead, Mr. Breedlove,
REDIRECT EXAMINATION
BY MR. BREEDLOVE:
0. Mr. Pollard, E'& like to reference you back

td the March 2008 site visit you had at Mr. Vos'

“facility. During those--while you were at the

facility, can you give us--please give us some
approximation of the number of cattle that were

present, Jjust a guess, piease?

A. What I saw, it was probably two, three
hundred.
Q. And compare that, please, with the number of

cattle he had in 2006 when EPA inspected the
facility.

A. In 2006 he had upwards--1 b@lieve the

inspection report said 2,200.
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Q. Would you expect to find much less manure
within the pens based on the number of cattle you saw
in 2008 vefsus what Mr. Sena saw in 20067

A. Yes.

Q. Mr. Pollard, what was the purpose of your
March 2008 visit to the facility?

A. It was to document channelized flow paths
coming from Mr. Vos' feediot.

Q. Was the purpése to document additional
viélations at the facility?

A. No.

Q. Was the purpose to go and take samples at
the facility?

| A. No, it was not.

Q. I'd like you to turn to Photograph No. 2 in

Complainant's Exhibit 28 Pollard.

A. Okay. .
Q. I believe you provided some testimony--it
might not have been in relaticn to this particular

photograph, but you noted that there were pollutants

moving from the terrace. Iis that correct?
Al There was a channelized flow path.
Q. Did you note any pollutants on the terrace

while you were there?

A. No, I did not.
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Q. Did you notice what was—--what was behind
that terrace?

A, Well, there weré—w T looked at or cbserved
the terrace from differén£ angles, and so the area
where the retention structure e#ists, you know,
that's-—-that was one area 1 iooked at, and
there's--on around'to the southern portion or
southwest portion of the facility, I observed the
terrace there as well. I mean, I'm not clear on
whére you*re asking me to talk aboﬁt.

Q. Let me follow u? on that, Mr. Pollard. Was
there a collection of water behind the terrace while
you.were there? |

A. fes, theré was.

0.  Did you observe any irrigation equipmént at

the facility?

A.. I did not cbserve any.

0. Did you observe any means of dewatering that
lagoon?

A. No, I did not. | ‘ ’

Q. Would you please explain to us what would

happen if rainfall came into that facility and raised

that level of that terrace? Where would that water

go?

A. Ultimately, it will overflow the terrace.
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O. Aind based on your observations of the flow
path; wher@\WOuld that--would that water go?
A. At the point'of.the terrace where the
retention structure was, where the water was being

held, it would flow west directly into the unnamed

tributary.
Q. Would that water contain pollutanté?

A, The water--or the runcff that comes from the

terrace, yes.

0. And where would those pollutants come from?
A. They would have come from the feedlot.
i Q.. Mr. Pollard, when does EPA take samples

during a compliance or during a site visit?

A. I1f we observe ruﬁdff coming off of the site
while we are there or discharging, that we will
sample, sam@l@ the runoff.

0. Were there any discharges observed at the
time of your site visit on--in March 20087,

A. No, there wasn;t.

Q. Ts there any particular—fis there a reason
why EPA doesn't sample excepi when theré are
discharges ocCurfing?

A. It—“if dqésn't represent what's going on at
that-- 1 ﬁean, there's~—-there's nc—- Oﬁé, there's

no runoff to sample, and, two, sampling of the streamn
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dbesn't give us; really, any indication as to any
impacts that the faciliﬁy's going to have on 1it.

Q. So 1is it correct to summarize that you.would
take samples of the--the streams when discharges weré
occurring because that's a more accurate refleétion
cf the stream characteristids?

A. Thét's correct.

Q. Now, Mr. Pollard, I'd like tb_focus your -
attention to Photoéraph 16 of Complainant's 28.

A. Qkay. |

Q. During cross"exam'you spent quite a lot of
time testifyinq as to this facility. Could you
piease identify any sources of.manﬁre in that
photograph, particularly did you idéntify any
stockpiles while you were there?

A We did see some stockpilling that was

occurring.
Q. so where--typically, where wouid that manure

come from?

A. . The feedlot.

Q. Would that be during scraping?

AL Yes.

Q. Now, ianhotog;aph 16 of Complainént's

Exhibit 28 Pollard, there is--there appears to be a

stockpike in this photograph; is that correct?

PETERSEN COURT REPORTERS
317 Sixth Avenue, Sulte €06
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12

13

14

15

16

17

18

19

20

2%

22

23

24

25h

317

A. " I do see a stockpile in the photo, vyes.

Q. Do you observe any controls in §1ace To
prevent runcff from this stockpile?

A. I don't.

Q. Now, Mr. Pollard, there appeared to be some
resistance to answering Mr. McAfee's question with
regard to manure in this lot. Could you please
describe why vyou feel that there's still threaté to
water quality based on what you see in this
photograph here?

A. It's a feedlot'pen. It has contained
qattlé. Tt didn't the day I was there. It appeared
to have been scraped. But scraping does not remove
all the manure, does not remove all of the feed
stocks.

And so‘I can't--I'm not going to make a
statement that says there‘s no manure present in that
pen because all manure--all fe@diotrpens.have manure
in.it.

0. Thank you. Mr. Pollard, could I focus your
attention on Photograph No. 25 of Complainant‘s
Exhibit 28 Pollard?

A. Okay.

Q. -What impact would corn silage have on water

quality if it reached the water surface?
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A. Well, it's high in nutrients, high in BOD,
biclogical oxygen demand. It would have a negative'
impact on water.
0. Now, corn silage, if it was to come from a
large CAFO, would that be allowed to discharge to the

water in the U.S5.7

A, No, it would not.

Q; Would it be considered alpollutant?
A. Yes, it would.

Q. Mr. Pollard, turning to Exhibit 42,

. Complainant's Exhibit 42 Pollard, I would like to

talk for a moment or two about-- I apologize. itd
actually like to focus-- Never mind.

Yes. Again, I apologize for going back aﬁd
forth. There are a lot of photographs.

Stéying on Complainantfs Eghibit 42 Pollard,
I'd particulérly like to discuss your visit in July
of 2008. Again, 1'd like ydu to reiferate,.what was
the purpose of that visit?

A. The purpose of the visit waslto document the

channelized.fiow paths coming off of Mr. Vos'

feedlot.

. Was the purpose of that visit to establish
additional violations by Mr. Vos?

A. No.
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Q; Was the purpose of that visit to determine
his compliance status? |

A. Ne.

0. Was the purpose of that visit to try and
identify manure within the dxainage pattern coming
from tﬁe'facility?

Al No. |

Q. Mr. Pollard, you We%e asked about a field

test kit. Does EPA use field fest kits?

A. No, we don't.
G. Why don't we use those test kits?
A. They're not part of the standard operating

procedure for the inspection as well as the sampling
protocols that we use.
Q. Mr. Pollard, focusing now on Photograph No.

7 of Complainant's Exhibit 42 Pollard, Mr. McAfee

asked you about commercial fertilizer application to

this field. In yoﬁr_experience, do you think
commerciél fFertilizer would have caused this--the
odors you observed? |

A. No, I do not.

0. What do you believe the source of those
odors Qere?

A, The ﬁanure.

Q. Mr. Pollard, I'd like to break away from the
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photographs for just a second. I'd like yqu to
describe the characteristics of dissolved pollutants
that are found in manures—--in manure.

h. Well, nutrients, primarily, are what are--go
into solution, o:ganic compounds, orgdganic materials
and solutions. That would be nitrogen, which forms
aﬁmonia or nitrates, nitrites. You can have
phosphofus in the solution.

Q. Are these--are these pollutants qarried on
without—-oﬁ carried dowﬁstream without the solids?

A. Yeé.

Q. .80 is it possible that dissolved pollutants
couild CQntinue downstream without leaving visible
signs of manure in the flow péth?

Al Yes.

MR. BREEDLOVE: Can I‘have just one ﬁore
moment? |

THE ADMINISTRATIVE LAW JUDGE: Sure.

MR. BREEDLOVE: Just one last issue, Your
Honor. |

THE ADMINISTRATIVE LAW JUDGE: Sure.
BY MR. BREEﬁLOVE: |

0. on Photograph 16, you jﬁst
testified--Photograph 16 of Complainant's Exhibit 42

Pollard--
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THE ADMINISTRATIVE LAW JUDGE: Photograph
167
MR . BREEDLOVE: Photcgraph 16, Your Honor.:
THE ADEINISTRATIVE LAW JUDGE: Okay.
THE WITNESS:. There aren't that many photos
in the exhibit.
MR. RYAN: I.belieﬁe this is Exhibit 28.
.MR. BREEDLOVE: 28,  I1'm sorry.
Complainant's Exhibit 28 Pollard.
THE WITNESS: This is the March 11th?

BY MR. BREEDLOVE:

Q5 Correct. T would just liké tQ ciarify the
record. Do.you have that'exhibit cut?

A. Which photo?

0. I would like to, if we could, grab—~go to

Photograph 16, Complainant's Exhibit 28 Pollard.
A. Okavy.

0. ' Which I believe already came--contains

[

mérkings that you méde and testified to earlier with
the yellow iines. T would like vyou, if we.could with
a black Sharpee, 1f you could identify the location
of the manure stockpile.

A. I think that's Respondent's exhibit.

THE ADMINISTRATIVE LAW JUDGE: See, you

‘can't have this dialogue that's going on. Just
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answer the‘question. Just say, "I can'l answer that
question{" then he can say, "Why?" And then-- It
has to be a format.

THE WITNESS: Okay.

A. I can't answer that question.

UK. BREEDLOVE: I would like to enter our
own exhibit, unless, Your Hoﬁor, if we could gé,and
mark the Respondent's exhibit and just make onelcbpy.

THE ADMINISTRATIVEWLAW JUDGE: Why don't you
mark your own exhibit rather than getﬁing it
cluttered up with different markings from different
sides, all right?

MR. BREEDLOVE: Will do, Your Honor .

BY MR. BREEDLOVE:

Q; Mr. Pollard,_do yoﬁ nave a clean copy in
front Of.yéu?

A.. I de.

0. Coﬁld you please, with a Magic_Marker,_
please identify the 1o¢ation?

THE AéMINISTRATIVE LAW JUDGE: You don't
want to put it oh the screen? Then everyone can see
what he's doing. |

MR. BREEDLOVE: Yes, Your Honor.

BY MR. BREEDLOVE:

Q. Mr. Pollard, on Photo 16 of Complainant's
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Exhibit 28 Pollard, could you please circle and
identify the location of the manure stockpile, what

you've testified +o as a manure stockpile?

A. (Witness complied.)
Q. ‘Would you please identify that with "manure
Stockpile."

THEADMINISTRATWE LAW JUDGE: Maybe you
coﬁld just call it MS. |

MR. BREEDLOVE: Could we please let the
record reflect Mr.‘Pollard has cifcled what he has
restified to as a manure Stockpiie in Photo 16 of
Exhibit 58 and identified it with letters MS.

Your Honor, I move fﬁis be put into
evidence. | |

MR. McAFEE: No objectiocn.

THE ADMINISTRATIVE LAW JUDGE: And what are
we calling this number, Mr. Br@edlove?

MR . BREEDLOVE: E’imagine we can call it
Complainant's Exhibit 28‘Pollérd Photo 16 M3, for
manure stockpile. |

THE ADM:LNISTRMIVE LAW JUDGE: Okay‘.”
Compiainant‘s Exhibit 28 Pollard Photo 16 subcategory
MS is admitfted, no objection. |

(Complainént‘s Exhibit 28 Pollard

Photo 16 MS was received in evidence.)
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MR . BREEDLOVE: 2And, of course, Your Honor,
we;ll provide copies to everybody.
THE ADMINISTRATIVE LAW JUDGE: Thank you.
MR. BREEDLOVE: Your Honor, no further
guestions..
THE ADMINISTRATIVE LAW JUDGE: -All right.l
Are you going to have some recross?
MR. McAFEE: Just a few guestions.
'THE_ADMINISTRATIVE LAW JUDGE: Sure.
Whatever you feel is-neéessary, you do. |
| MR. McAFEE: All right. Thank you.
RECROSS-EXAMINATION
BY MR. McCAFEE:
Q. There's been a chsiderable‘amodnt df
questions from me and then also from Mr. Breedlove on
redirect about your teétimony on sciaping of

feedlots, and vou've testified that you still believe

manure's present and scraping can't remove it all; is

that coriect?
A. That's correct. .
0. But scraping removes the manure that is most

susceptible to runoff; would. you agree with that?

A. It-- Possibly. No. I guess, no, I don't

agree with that.

Q. Tell me why.
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A. Because anything that's on the surface of
the feedlot before or after the scraping would bé
most susceptible to runcff. |

Q. Wouldn't the process of scraping remove the
manure on the.surface?

A It removes tﬁew— Yes.

0. Ckay. And wouldn't that manure be
susceptible.to ruanf if not removed?

A.  Yes.

0. Okay. Now, again, I'm not trying to change‘

your testimony, I'm just trying to understand.

You're saying there 1is still manure left on the

ieedlot surface after scraping; is.that right?

A. . Correct.

Q. Would that be ﬁore compacted following the
procesé oflscraping or do you know?

A.. Could-- Né, I don't know That.

Q. | OCkavy.’ That's fair. 1 just wanted to make
sure I understand your tegtimony.

1 don't want to belabor this issue regarding
the samples, and‘Mr. Breedlove has‘asked.ybu
qﬁeétions about yﬁur normal protocols and what you
were there for during yﬁur two visits where you were
actually out taking photos, et cetera.

Isn't the bottom line wouldn't samples tell
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yvou for sure what you are observing, sa?, when you
were there on July 1 in those pools that you observed
in the flow paths that you testified was manure?
Wouldn't samples tell you for sure if there were
pollutants there?

A. It would provide additional information as
to what waé'in th@re; yeaﬁ.
Q. And otherwise isn't there still some

guestion as to ‘what that was?

A. Yeah, there's some‘question.
Q. And regarding the material you saw on your
March 1 visit, the solid material thatl-- And I could

give you the exact photo numbers, but you know what

I'm talking about; the solid manure that you

testified to and the guestion was was it silage, was

it'manure, and you testified; in your opinion, it.was
manure? Wouldn't a sample have told you for sure
what that was? |
A. It's possible.
MR. McAFEE: No further questions,.Your
Honor. |
THE ADMINISTRATIVE LAW JUDGE: Mr. Breedlove?
MR. BREEDLOVE: No further‘queétions; Your
Honor.

THE ADMINISTRATIVE LAW JUDGE: Okay. I Jjust
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have a couple of gquestions, and then we're going to
take a little break before we atart with the next
witness. 1If there are other gquestions people have £o
ask in the wake of my queétions, of course, you'll
have an opportunity to do so that.

Mr. Pollard, my understanding is that you
said it was not the-- You tell me if I'm right-of
wrong, okay?

THEE WITNESS: Okay.

THE AiMINISTRATIVE LAW JUDGE: ~-that 1t's
not the EPA protocol ro be out there taking--using’
sampling kits, that's not part of What they d§ when
they're out there in the field? They don't bring
along sample kits and evaluate for pollutants?

THE WITNESS: The field test kit that was
referred to, no, we don't.

THE ADMINISTRATIVE LAW JUDGE: Well, is
there any sort of a field test kit that--

THE WITNESS: There‘s—w

THE ADMINISTRATIVE LAW JUDGE: You_say'the
one that was referred to,. but, I mean, is there some
sort of a field test kit that sometimes EPA brings
out and analyzes either sus?ected mahure or analyies
water to determine if there are pollutants in either

manure present or pollutants present in water, either
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0of those situations? Do they ever do ﬁhat?
THE WITNESS: 'Yes,‘they do.
THE ADMINISTRATIVE LAW JUDGE: They do?

Okay. And have you ever done sampiing like that

yourself?

THE WITNESS: Yes, I have.

THE ADMENiSTRATIVE LAW JUDGE: Ckay. Ané
this-- Do you remember when we were kids, maybe I'm
reflecting on myself, but you asked a question
whether something is--when you're trying to play a
family game of "What is 1t?"

You know, "I have something in mind," you're

guessing what it is. Well, no one can relate to what
I'm talking about. Okay. "Is it bigger than a bread
basket?" You know, there are a series of guestions

people ask to try and hone something down.

Now, with that long~winded prefatory remarkﬁ
this sampling kit, how big is it? Is.it; for
exémple, in terms of its lengﬁh and width, 8 1/2 by
11, or is it something that you have to carry on your
back because it's.onérous and largg?

THE WITNESS: The sampling kit that EPA
takes on their inspections?

THE ADMINISTRATIVE LAW JUDGE: Yes. To look

for pollutants.
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THE WITNESS: It is large. Itlconsists of
an ice chest--

THE ADMINISTRATIVE LAW JUDGE: An ice chest,
okay.

‘THE WITNESS: --sampling bottles,
preservatlve bottles. It's-- I would say it would
take up a space probably 4 foot by 4 foot

THE‘ADMINISTRATIVE LAW JUDGE: Okay. And in
that protocol, is the ice chest something that you
have fo bring to the site, or do you bring some
smaller amount. of materials from the kit and ﬁhen

when you have your samples. you deposit that in the

jice chest?

THE WITNESSi Typically the ice chest will
remain :in the car. We would go out, collect the
samples, preserve t+he samples, and then put fhe
samples on ice.

THE ADMINISTRATIVE LAW JUDGE: Okay. So
when you're actualiy cut in the field, is it
something-- You know, sometimes hikers use these
things that are called a fanny pack. Have you ever
heard of something like that?

THE WITNESS; Uh-huh.

THE ADMINISTRATIVE LAW JUDGE: It's a little

zippered device. Is 1t something like that that the
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sampling kit could fit in?

THE WITNESS: No.

THE ADMINISTRATIVE LAW JUDGE: No. Is it as
pig as a briefcase, a typical attache casé?

THE WITNESS: Yeah.- Could probabkly fit
into-~ The--the sample bottles and the
preservativés, yes, couzdlfit in those.

THE ADMENISTRATIVE LAW JUDGE: Okéy. And so

typically ycu would bring--you would carry'that to

 the site where you would make your sample and then

bring it back and put it in the ice chest; is that
the way it works-?

THE WITNESS: Typically, ves.

TEE ADMINIST?ATIVE LAW JUDGE: And‘so in
this particular insfance, Just teo make sure I
undersiand this,”there were no--was there at any time
during any of EPA's visits, to the best of your
knowledge, any sampling done with a kit, field kit,
to determine, A, 1f there was actﬁally animal waste,
that is, manure or other forms of animal waste? Did
EPA ever do that at any point in connection with
&oWell Vos' feedlot?

THE WITNESS: .No, we did not.

THE ADMINISTRATIVE LAW JUDGE: No. And aid

EPA ever do any sampling of theée unnamed tributary to
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determine what was in the wéter where there was water |
at any point along the unnamed tributary?

THE WITNESS: EPA did not.

THE ADMINISTRATIVE LAW JﬁDGE:. Did some
other group do this? vou said "EPA did not."™ Sounds
like a gualifier.

THE WITNESS: IDNR Fisheries‘did.

THE ADMINISTRATIVE LAW JUDGE: What's that?

fHE WETNESS:' The Iowa Department of &atural
Resources did. |

THE ADMINISTRATIVE ﬂAW JUDGE: Oh, in
connection with this case?

THE WITNESS: Yes.

THE ADMINISTRATIVE LAW SUDGE: Ckavy. And
how about the sampling of thef— What's 1it, Elliot
Creek? -

MR. BREEDLOVE: Yes, Your Honor.

THE ADMINESTRATEVEVLAW JUDGE: Wag tThere
a;tually~— Did EPA or, now, the Iowa Fisheries
Department, oOr whatever the full name 1is, did anyone
do sampling of either of those, either the unnamed.
tributary or Eiiiot Creek, that you know of?

THE WITNESS:. They--they sampled it.

I--1'm~-

.THE AQMINESTRATIVE LAW JUDGE: And let's be
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more precise. 'Since you said "They sampled it," I
named two different water sources; orne was the
unnamed tributary, the other is the Elliot Creek.

THE WITNESS: Yes. I'm concerned about what
you-- .Could you explain what you mean by "sampling"?

THE ADMINISTRATIVE LAW JUDGE: Well, what
we've been talking about. lNow you're doing the
dialogue thing with me.

THE WITNESS: Yes, they sampled--

THE ADMINISTRATIVE. LAW JUDGE: We just

talked about sampling, right?

THE WITNESS: Yes.
THE ADMINISTRATIVE LAW JUDGE: WQ talked
about sampling kits, and we said the sampling kits

were for the purpose of determining 1f there are

‘pollutants and either the presence of manure or other

animal excretions, or, as you noted, there are other
typés of pollutants, othe; dissolved types of
ﬁollutants-that can enter wéter bodies.

So now focusihg on the unnamed tributary and
Eliiot-Creek,'did EPA or some ofher government
authority, or someone who was contracted by the
governmenf, take any sampling of the water to
determine the presence of those things?

THE WITNESS: ©No, they did not.
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THE ADMINISTRATIVE LAW JUDGE: They did not,
okay. And did you actuaily ever-- When yocu're out
on these sites--you were there in' July and you were
there in March and you were there in December--did

you file written reports? Did ycu then have a formal

report?

Refresh my recollection if there was any
referencé or not. Did you actually-— The report
of—ﬂ. Your first name's Stephen?

THE WITNESS: Yes.

.THE ADMINISTRATIVE LAW JUDGE: *“Stephenl
Pollard dated da, da, da?

THE WITNESS: No, I did not.

THE ADMENISTRATIVE LAW JUDGE: No? And so
then it would'folloﬁ from that that since you had no
report there's no.report where you ever noted} for
example; or any other notes thatiyoﬁ might have made,
inspection notes,'referring, for example, to thé
ogservation of foam? Did you evér write that down?

\THE WITNESS: No, I did not. |

fHE ADMINISTRATIVE LAW JUDGE: No, O%ay.

" All right. That's all I have to ask you.
Thank YOu. |
Now, any'questions, Mr. Breedlové first and

then Mr. McAfee?
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MR . BREEDLOVE: By my count, I had foﬁr
questioﬁs, Your Honor. |
PHE ADMINISTRATIVE LAW JUDGE: That's fine.
There can be any‘number. ' _ | \
| FURTHER REDIRECT EXAMINATION
EY MR. BREEDLOVE:

Q. Mr. Pollard, does.EPA do anyAsamples that's
not pursuﬁnt to a QA/QC pian, quélity |
aséurance/quality control @lan?

A. No, they do not.

‘Q., Do you haveutd have a sampling plan in place
to do sampling?

A. Yes, you do.

Q. . Now, the use of these field test kits,

something that's easy toc use, Now, would that meet

EPA's requirement for QA/QC in Sampling protocols?

A. No, it would not.

0 Ts that why we don't use the field test
kits? | |

A. That's correct.

Q. In regard to thé sampling, how far is Kansas

city from Mr. Vos' feedlot?

A. In terms of miles?
0. ‘Hours would work.
A. It's approximately five to six hours.
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stream four or five days, a week after discharges
have occurred? |

i T don't understand the gquestion.

. Sampling Elliot‘Creek or the'unhamed
tributary, how usefﬁl would that sampling data for
fthose two stfeéms be if EPA was nqt able.to inspect
and sample that facility for déys to weeks after a

rainfall occurred?

A. It wouldn't be of any use.
'Q. And why not?
AL Because it's just a snapshot, one-time

.snapshot, of what the stream looked like that day.

Q. So the characteristics of the stream would
be different afﬁer days to weeks after a discharge?

A. sSure.

0. And, Mr. Pollard--

.MR;‘BREEDLOVE: This is éh@‘last gquestion,
Your Honor.
BY MR. BREEDLOVE:

Q. The three inspections you did, you've
téstified that none of those wé:e——were éompliance
enforcement inspeétions. Does that have any relation
ro~-—for not filing repofts.associated with them?

A. They were not compliance evaluation
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inspections. That's a specific term that we use as

an inspection type, and as a compliance evaluation

_inspection, you generate a report for that. These

were not CEIs. That's why I didn't dgenerate a

report.
Q. Less formal visit?
A ' Correcf. |
MR. BREEDLOVE: I know I went more than
four, Your Honor. I apologize. But thank you.

THE ADMINISTRATIVE LAW JUDGE: No. I didn't
set any limit.
Okay. Mr. McAfee.
‘FURTHER'RECROSS“EXAMINATION
BY MR. McAFEE: |
0.  Steve, your testimony about the QA/QC—- Zé
that correct? Did I say ﬁhat right? |
A. You said that right, ves.
Q. The second or third time I said it right.
Ckay. and then a sampling plan, ié that whaf you

testified to also?

A. That was-- Yes.
0. These are new to me, so T apologize, but
I've got a few gquestions. Are you saying that you,

as a--with EPA canndt take a sample unless it's

pursuant to a sampling plan?
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A. Well, I can take one.
Q. Okay.
A. But agency policy and procedures regquire us

to follow specific protocols, and in order for those

samples to meet those standards, we have to follow
those prbcedures.

0. .Okay. I just wanted to make sure I was
clear that you don't have to have a plan in place
ahead of time before you go out and take a sample--

Al QOh, we do.

0. Okay.. And that's what ybu mean by a
sanpling plan? Or maybe I'm uéing the term wrong.
If I am, please correct me.

A. " There's a samnpling~—- Well, there's—--there's
various documents we're referring to here. We‘ré
referring to the guality assurance/quality control

plan,'we‘re referring to a sampling plan, ang Ifve

mentioned an SOP'or standard operating procedure. .

The standa;d operating procedure for
compliance evaluation inspections establishes that
sampzing,'if needed, will be done in accordance with
an approved QA/QC-plan, sampling plan for whatever
sampling you--type you--method you want to do. fe
that's--that's wﬁat we're discussing.

Q. T guess what I'm trying to fully understand
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here is when you were going to the Lowell Vos

" feedlot, both on March 1lth, 2008, and July 1, 2008,

to gather data fof.this césew— I'11 say it that way.
Ts that correct?

A. That's correct.

Q. and I understand you said you weren't there
for a'compliange evaluation, but if you--you have
takén photos of what you believe is manure and you
have presented those photos in this case, righﬁ?
| A. That's correct.

0. And, essentially, wouldn't it have been--
Let me stari over.

Wouldn't it have been incumbent upon you to
see that if you may see manure that you were going to
take a 9hdto of, why wpuldn't you have a sampl;ng kit
with you to sample that so we have some results to |
take a look at and, in ﬁy words, anyWay, know for
sure what it 1s? |

MR. BREEDLOVE: Objection, Your Honor. 1
think he's asked this question. We've talked about
the SOPs.

THE ADMINISTRATIVE LAW JUDGE: I'm geing to
allow that question to be asked.

A. I made a decision.before I went up that I

didn't need to take a sampling kit.
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BY MR. McAFEE:

Q.‘ Oon both July 1l-- After you'd been there in
Marqh and observed the solids, as you have said, in
the flow path, you made the decision on July 1 not to
take oné with you?

A. That's correct.

Q. Okay. You've also testified on redirect in
response to Mr. Breedlove'é gquestions about how far
it is to Kangas éity, et cetera. Haven't you-—~asg an
agency, to your knowledge, have you ever called ér
contacted DNR and asked them tTo take samples on yéur
behalf?

A, IDNR's been present with us and they have
taken samples.

Q. So you could call DNR and--because they're
much closer to a site and ﬁhey'rerthe delegated
authority for EPA in rhig state, you cbuld call DNR
and say, "There's been a runoff‘event. Go take a
sample”?

A. We could do that, yes .

MR. McAFEE: Okay. No further quéstions,l
Your Honor..

THE ADMINZSTRATIVE LAW JUDGE: Ckavy.
Mr.iBreedlove?

MR. BREEDLOVE: ©No, Your Honor.
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THE ADMINISTRATIVE LAW JUDGE: All right.

Thank you, Mr. Pollard. And the same limitation

applies, that you're not to talk about this case with
anyone until after we are done with. the hearing and
you're on your way, wherever youw—whergver your home
base is; Then you can talk.

THE WITNESS: Okay.

THE ADMINISTRATIVE LAW JUDGE: All right..
And so we are going +5 take a five-minute break now,
and that will give us about 55 minutes béforé I break
for lunch, all right? |

Thank you.

(Short recess.)

MR. RYAN: .Yes, Your Honor. I wouid like to
call Sandy Doty to the stand, please.

THE ADMINISTRATIVE LAW JUDGE: Okay. Come
on up over here and raise-your right hand, please.

- SANDRA DOTY, |

called as a witness by counsel fér the Compiainant,
being first duly sworn by the‘Adﬁinistrative,Law
Judge, wés examined and tesﬁified as follows:‘

THE ADMINISTRATIVE LAW JUDGE : Have a:éeat.
And then you weren't here to observe, but Jjust state
your name and then spell it for us.

THE WITNESS: Okay. Sandra Doty,
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g~a-n-d~r-a D-o-t-y.
| | DIRECT EXAMINATION
BY MR. RYAN:
Q.. Ms. Doty, who is your cu;rent employer?.

A. Science Applications International

‘Corporation.

Q. And how long have you been with-- Is that

also referred to as SAIC?

A, Yes, it is.
Q. And how lbng have you been with SAIC?
A. For 26 years. | |
0. What are your primarily responsibilities at
SATIC?
| A. I'm a senior engineer.
0. And what do you do--what do yOu-do as al

senior engineer?
A. Yeah. I'm a consultant for--for hydrologic

analyses, for site investigations--

0. Okavy.
A. --you know, water problems;
Q. And have. you been working in the area of

hydrology for your 26 years at SAIC?

A. . Yes, 1 have.
Q. ‘What's your educational background?
A, I have a bachelor's of science degree from
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the Colorado School of Mines in Golden, Colorade, and
then I have a méster's degree from the University of

California at Berkeley..

Q. And what 1s your master's degree in?

A. My master's degree is in mineral
engiheering.

0. And did you do any thesis work for your

master's degree?

A. Yes. I wrote a computer cocde- that simulétes

‘the stoping process for the Star Mine up in the Coeur

d'Alene district of Idaho.
Q. Do you have any professional certifications?
A. Yes. I'm a professional engineer in the

state of Colorado.

Q. And are you a member of any professional
gocieties?
A, Yes. The International Ercsion Control

Assoclation.

Q0. -~ And have you published at all?
A. Yes, I have.

Q. Aand approximately how many publications and

in what area?

A. You know, a few in geoiogical engineering,
hydrology.
Q. And you mentioned your modeling in grad
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school, so when did you graduate from--when did you
get your master‘s’degree?

A. In 1979.
Q. Okay. And so you mentioned you did a

modeling effort. Would that be a computer model?

A. Yes, 1t was.

'Qi And in 1979. Have you béen doing computer
mod@ling—wl

A ‘Oh, ves, I have, ever since then.

Q. Jusf as a point of order, make sure you let

me finish my guestion before you--

A. sSorry.

Q. ~~answer, so it will keep the court reporter
happy.

A. Sorry.

0. So since 1979, you'vé'been continuousiy

doing computer modeling of natural environmenis, one
sért or gnother?
A. Yes. It's a part of the work that I do.
MR. McAFEE: I'n SOYIrYy. I apologize for
interrupting. I couldn't hear that.
TﬁE WITNESS: Yeah. I'm sorry. I'1l go
hack u?. Yes. It's a part of the work that I do.
BY MR. RYAN:

Q. and within your work in hydrology, could you
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give us--describe a little bit better what your
primary concentratidnslare?' What do you do moét of
your work in?

A. I do hydrolcgic aﬁd hydraulié analyses;
surface water fiow; groundwater flow; site
investigationé, meaning geological investigations of

site, what are the scil conditions, what's the flow

| pattern, what's happening at the sites.

Q. And you{ve been doing this for how long?
A. For 26 years at SAIC.
0. And during that 26 years, how many modeling

efforts, computer modeling efforts, have you
undertaken?
A. I've done over a hundred. You khOW, I've

looked at hundreds of sites and evaluated them

hydrologically.

Q. Have you testified before?

A, Yes, ' I haﬁe.

C. Do you remember what case that was?

Al Thé Service (Cil case.

Q. Was that an EPA administrative enforcement
actieon?

k. Yesg, it was.

THE ADMINISTRATIVE LAW JUDGE: Not my case,

however. You were not in front of me?
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THE WITNESS: No.

THE ADMINISTRATIVE LAW JUDGE: Ng. I -would
have remembered you.

.MR. RYAN: I believe that was Judge Biro,
Your Honor.

Now, af this point, Your Honor, I'd like to
have Ms. Doty recognized as an expert in hydrology
énd hydrologic modeling and analysis,

MR. McAFEE: No objection.

THE ADMiNISTRATEVE LAW JUDGE: Okavy. She is
so designated.

BY MR. RYAN:

0.  Are you familiar with the Vos case,
Ms. Doty?
AL Yes, I am.
Q. And héw are you familiar with it?
A. T was retained by EPA to determine if.there

were any discharges occurring at that sitef
0. Okav. There's a bunch of binders iﬁ front
of you. Could you--
MR. RYAN: May I approach, Your anor?
THE ADMINISTRATIVE LAW JSDGE{ Yes, you may.
So your last answer, that you were retained

by EPA to determine if there were any discharges at

‘the site, correct?
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THE WITNESS: Yes, sir.

THE ADMINISTRATIVE LAW JUDGE: Okavy.

BY MR. RYAN:

Q. Ms. Doty, in the binder I Jjust set in front
of you, I opened up to Exhibit 43. Do you recognize
Exhibit 437

A. Yes, 1 do.

0. What is that?
A. This is the report that I wrote for the

manure discharge report for the Lowell Vos feedlot.

Q. Is that your expert report for this case?
A, Yes, 1t 1is.
Q. And did you reach a,concluéion in your

expert repoit regarding the discharges from Mr. Vos'
site?

A. Yes, I did. I had concludedlphat the site
had discharged 45 times over the five-year period of
interest, which was 2002 to 2006--or 200%, and that
2,410 tons of manure was discharged to the unnamed
tributary during that period.

Q. Now, is this your--is this a second expert

‘report you filed in this case? Was there another

L

one?
A. This-~ Yes, it is the second one.

Q. And would ydu look at Complainant's Exhibit
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29, which T believe might be in a different binder?
T£'s the March 25, 2008--

A. Do i need to find it? I remember it.

Q. That's okéy. Do you recall the March 25,
2008, report?

A. Yes.

Q. What's the difference bétween those two
reports?

A. In the first report, the——let‘s see, the
manure scraping function wasn't turned on, and I
needed to do some adjustments to turn that on, which
made a difference in the results.

. Ckay. And we'll geﬁ into the manufe_
scraping function a little bit later, but other than
changing ﬁhe manure Scrapiﬁg function, which-- Did
that have any effect on -the results you came up with?

A. Yes, it did.

Q. Other than changing manure scraping
functioﬁ,‘again{ which we'll go into later, did
you—-was there any difference between the March 25
report and the August 11 report?

A. No,.there wasn't.

0. Now, referring to-- We'll be talking
nenceforth only about your most recent report, the

August 11lth report, the one where you had made the
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scraping function change. How did you reach your
conclusion you juét mentioned a mihut@ ago about 45
days of discharge;and 2,410 tons of manure? How did
you come to'that conclusion?

A. I visited the gite and I ran a.hydrologic
model to assess the--to guantify the discharges;
Q. Let;s talk abéut your site visit first.
MR. RYAN: Excuse me one minute, Your Honor,
while a grab a binder.
BY MR. RYAN:
Q. Ms. Doty, well, do you recall when you

visited the site?

A. Yes. It was July lst of this year, 2008.

Q. And who were you with when you visited the
site?

A. I was with Dan Lovebreed and Steve Pollard.

Q. Was it Dan Breedlove?

A. Dan Breedlove.

THE WITNESS: Sorry, Dan.
A. And Stéve Pollard.
BY MR. RYAN:
Q. So during your site wvisit, did you-—- You
did the modeling before you did the éite visit; is
that correct?

A. I did do the modeling before I visited the
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site.
Q. Yeah. Okay. And did your site visit

confirm the results that you reached in your

modeling?

A. Yes, it did.

0. Okay. . And can you~-- Setting aside the
modeling for a second; just your site visit, based on
-your‘experience as a professional engineer and as a
hydrologist, tell me what you saw at this site.

A. When I got to the site, we were at--we were

‘near the feedlot, which is at the top of the hill.

Q. Uh-huh.

A. And Mr. Vos walked us through one of the

'pens down to the south edge of the feedlot, and at

that point there was a gully that was wéll formed,
you know, that had ﬁeaded down the hill, and you
coﬁld see this gully feature that was continvous all
the way down the hill.

One of the feasons it was so visible, thét
all aiong‘the flow path, there was no Vegetation.
aAnd so we-- And actually, the dimensions of the
quily were about a half-foof to a foot deep at the
edge of the feedlot and a foot wide, about, and it
kind of widened out as you walked down the flow path.

But also,‘as I was walking down the flow
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path, it was a well-defined feature, and it
undulated, you know, it had sinuosity like a stream
channel, which to me would indicate flow had moved
down that path.

And as I was walking, initially there was
some, YOu Know, unconsolidated material under my
feet, you know, the--

Q. If T may interrupt for just a second, there

is an exhibit with some photos, I think, that were

taken during your site visit. Why don't we discuss
those. -

A. Okay.

Q. Can you turn to Exhibit 42, please_r in

your--in the folder in froht‘of you.

can you find that?

THE ADMINISTRATIVE LAW JUDGE 427 Not the
expert report?

MR. RYAN: No.  Exhibit 42.

THE ADMINISTRATIVE LAW JUDGE: "Before you

"ask that, let me-- g0 T am fully up to speed here,

Ms. Doty, you are here, you were at the site, and one
fime?
THE WITNESS: Yes, sir.

THE ADMINISTRATIVE LAW JUDGE: One date?

"And what was that date again that--
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THE WiTNESS: July lst, 2008.

THE ADMINISTRATIVE LAW JUDGE: And that was
your only visit? Two reports genegated, one visit?

THE WITNESS: That's correct.

THE ADMINISTRATIVE LAW JUDGE: Okavy.
Thanks.
BY MR, RYAN:

0. | Acﬁually, let's turn to what's been marked

412 pollard, which should be right after 42. That's
the one we've been mostly talking about up till now,
so let's stick with that one. |

1HE ADMINISTRATIVE LAW JUDGE: 42 Pollard?

MR. RYAN: Yeah, 42 Péllard.

May I approach, Y&ur Honor?

"THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. RYAN: TIt's the-- Yeah. That's it.
You're in there.

THE WITNESS: OCkay.

BY MR. RYAN:

0. There was testimony earli@r—— We're looking
at Photo 1 in 472 Pollérd. There was teétimony
carlier by Mr. Poilard that he piaced these yellow
arrows in these ﬁhotographs. And at the top
right-hand corner of Photo No. 1 of 42 Pbllard, it

has the date July lst, 2008. Ts that the date you
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were—--you visited the site?

A.  Yes, it is. |

Q. Okay. And were you‘with Mr. Pollard when he
took these pictures? |

A - Yes, I was.

Q. So you have personal knowledge of'éil of
%hesé'photographs?

A, Yes, I do.

Q. Okay. And leafing-- Yeah. There are 12
photographs here. . Did you personally see everything
in theée 12 photographs?

A. Yes, I did.

0. Okay. So I interrupted you a moment ago.

You said you started at the feedlot and you walked

downhill, I believe it's towards the unnamed

tributary. Are these photos a documentary evidence
of what you-saw that day when you were walking dowh
that flow patﬁ? |

Al Yes, they are.

Q. Okay. We don't need to talk about each of
them in length, but I would like to highlight--use
them to highlight some of the statements you made
prior to me interrupﬁing you.

So, for example, Photo No. 1 of

Complainant's Exhibit 42 Pollard, at the top of the
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corn--at the interface between the corn.énd the sky,

is that the edge of the pens that we see there?

A, Yes, it is, at the fence line.

Q. Yes.

Al Yes.

Q. Are those cows in the picture there jﬂst to

the right of the person walking?

A, Yes, they are.

Q.  So that woﬁld Ee the pens?

A. I think that's Dan.
Q. Okay.

A. Isn't it?

Q. I‘believe that is Mr. Breedlove.

So using these photes, why don't you walk us
down and tell us what you saw.

A. So continue  from whefe I left off? S50 I was

walking down the hill, and I-- Can I just~-
Q. Yes.
A. and so it was a well-defined pathway, as you

can see here, and initially there was some
unconsolidated material under foot uﬁ near the
f@edlot,.but as I walked down this hill, on down
where Photo 2 was Taken, as you head down that hill,
I notibed that the ground surface beneath me got

hard, that there was no longer, you know, silty loam
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underneath, that it was cemented méterial.
and I was.surprised‘at that. I was
surprised that the soil wasn't loose and able to keep
moving, and when I‘looked down, 1 ﬁoticed the

scouring that was occurring, and you can see it in

Photo 2.

And I just wanted--at that point I realized
that there was a lot of flow velocity that had to
have come down this channel becausé it takes a lot of

flow velocity to exceed the critical shear strength

'of the material, .and in this case this was cemented

soll, and so you had to exceed the critical shear
Strength of the cemented soil to actually pick it up
and move‘it and actually scour the surface, which 1is
what I was looking ét here. So it just told me that
a iot of water had run down that hill.

Q. Is this--is Photo No. 2 taken closer to the
pens or‘is it taken farther down the hill closer to
the uhnaméd‘tributary?

A. It was—; Yeah. It's a photo that's taken
zight aftrer Photo 1. These are iﬁ sequence walking
down the hill. 5o it'g--it's farther down the hill.

Q. Okay.

A. Maybe another 100 yards. I can't Fell:you

how much farther down the hill, but a little farther

PETERSEN COURT REPORTERS
317 Sixth Avenue, Sulte 606
Des Moines, IA 50309-4155

(515} 243-6596




10

11

12

13

14

15

16

217

18
19
.20
21
22
23
24

25

355
down the hill. ©Not a lot.

Q. ~And so is it your testimony that there was
significant flow‘véidcity just below the--coming off
the pens Jjust below.the pens?

b, Y@sf there was.

Q. Okay. So preceding déWn, continue to tell
us what your obServations were. And we don't have ﬁo
go through all of these.pictures. Just 1if you see
sometﬁing that--

A. Right. So we continued down the hill, which
was to thelséuth, and then we veered a.little bit,
you know, we went arouhd a little bit more to the
southwest;

And along this flow path, other things that
I saw were pockets of water, yoﬁ know, puddles. And
it hadn't rained, it was a beautlful day, and so that
told me that the infiltration capacity of the
cemented soil was--was low and that flow was not
being absorbed by the soil and going down as much as
it was being transported down the hill.

0. Okay.

THEE ADMINISTRATIVE LAW JUDGE: And then it
woﬁld help me if, as you're giving this narrative
response, 1f you--

THE WITNESS: Cite--—
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THE ADMINISTRATIVE LAW JUDGE: If you're
making a point like you Jjust made, which was
instructive.to you that 1t was~4water-was not seeping

into the ground but instead was traveling in yoﬁr

estimation, for instance, 1 assume that you're

talking about Photograph 4 when you're mentioning

that? Is that what you're referring to go?

THE WITNESS: Yes. When I was referring to
the scouring, I was refef:ing to 3.

THE ADMINISTRATIVE LAW JUDGE: Uh-huh.

THE WITNESSf 4 has one puddle at the base
there. |

THE ABMINISTRATIVE LAW‘JUDGE: Yes.

| THE WITNESS? And then 5 has .another puddle.

THE ADMENISTRATIVE‘LAW JUDGE ; ‘Okay. So
just cccasionally, just to sort of tie us up, because
there are a lot of photographs here--

THE WITNESS: Definitely.

THE ADMINISTRATIVE LAW JUDGE: There's 12 in
this particular group. But just sort of noté where
you are when-you make-- Becauée‘as,l observe, you're
looking at these photégraphs a8 YOu're speaking;
isn't that correct?.

THE WITNESS: Yes, i am.

THE ADMINISTRATIVE LAW JUDGE: Go ahead;
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Mr. Ryan.
MR. RYAN:V Thank you, Your Honor.
BY MR. RYAN:

0. So is it your testimbny that the--there's a
reduced infiltration fate in this—--of the water
seeping into the ground in this flow pafh?

A. Yes, it is.

Q. Would you expect tc see the sane reduced
infiltratioﬁ rate outside the flow path, say in the
corn?

A. No. There was more infiltration in the
areas of-the corn where they had unconsoclidated soil
that the plants were growing in;

. Okay. So=--— |

A. Just what T'm observing here, when 1 lobk ét
the scouxingleff@ctséF |

Q. - and which photo are we looking ét?

A. Yeah. It shows best in 4, but 5 and 6 1s
the fact that the unconsolidated soil has been
removed, it's been flushed down that slope in.that
pafticular area, and we're looking at the cemenfed
material underneath 1t.

Q. Okay. Okay. So proceeding down the hill,

“what cher observations did you make during your site

visit?
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A. Well, we went down and we headed off to the
southwest, and 1 considered--you know, I cdntinued to
see the flow path was widening & bit.. Bﬁt then when
we got down, we're getting pretty close te where 1t

drops into the unnamed tributary.

VQ. and what photo are you looking at?

AL Right now I'm looking at Photo No. 9. And
at that point we start to see standing water. That
water was actually flowing. That water was generated

from seepade.

0. So just for the record, we're looking at
Ehoto No. 9 in Exhibit 42 Pollard, and what seepage
do you see there?

A. Well, you see the water in the gully near

the top of the bottom arrow.

Q. Approximately right in fthe center of the
photograph?
A, Yes. Approximately right in the center of

the photograph. and that water was flowing and it
was continuous down to where it dropped into the

unnamed tributary.

Q. And do you Know where that water was coming
from?
B It was—-—-it was deéfinitely, you know, coming

as sublateral flow. It was nolt surface fiow‘that was
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standing in there. It .was moﬁing in to the surface.

Q. S0 the water we see iﬁﬂPhoto No. 9 is not
coming down off the feedlot,-necessarily; it's coming
out of a'seep?

A. Yes, it was.

0. Okay. And looking at Photo 10, is that the
seep you're referring to?

AL Oh, ves, it 1is.

0. okay. So it is--is that seep area in Photo
No. 10 the same one we see on the leftrcenter of
Photo Nﬁ. 97

. Yes, it is.

Q. What's the significance of the presence of a
seep down near the unnamed tributary? 'Why did you
take'tﬁis photograph?

A. I was interested that at that point the
channel was~~was receiving water on a regular

basis~--or on some basis, vou know. There was a seep

there. So it was either a high groundwater table or

it was sublateral flow following a storm event, but

that it was coming into the channel as something

other than rainfall and, you know, surface flow.

0. And--

A. and therefore it would be classified

potentially at that point as, you know, an

PETERSEN COURT REPORTERS
317 Sixth Avenue, Sulte 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

i2 |

13

14

15

16

17

18
19
20
21
22
23
24

25

360
intermittent c¢hannel versus an ephemeral channel.
Q. Let's turn to Photo No. 11 in 42 ?ollard}'

Do you have it there in front of you?

A. 1 do.

Q. and is that you in the picture there?

A. Yes, 1t is.

Q. Can you tell us what you see in this
photograph?

A. I--1 éee'the continuation of the gully or

the--you know, the small channel that we're talkinq

about with-- It's flowing, in this picture, down.

It hits the knick point, which is another name for a
vertical dreop in the channel section,_ybu know. A
significant drop in the channel section is called a
knick.point. | -
THE ADMINISTRATIVE LAW JUDGE: Would you
spell- that word? |
THE WITNESS: Yes. It's k-n-i-c-k
p-o-i-n-t. | |
A. (Continuing) And then it drops into the
unnamed tribﬁtary at that point aﬁ the bottom of this
photograph. |
BY MR. RYAN:
Q. and what's the significance of a knick

polnt?
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A. itfs a point tha& geomorphologists are very
interested in because it shows a location whére thé
channel is actually eroding actively and starting to

migrate up farther up its course.

Q. Is this also referred to as head cutting?
A. Yes, it is.
Q. and what does the presence of a knick point

or head cut tell you about the hydrology cof this
area®?
A, Tt says that the channel network is

expanding, that erosion is occurring, and that it's--

0 And whatis causes-—-
A. -—evolving.
Q.  What's causing the erosion?
_ A. A lot of runoff.
0.  This feature wé see here where the yvellow

arrow is in the center of Photo 11, is that the one
you walked continuously doWn from the feedlot?

A, Yes, 1t is.

Q. Okay. So was there anythiﬁg between the

feedlbt at the point where this picture was taken,

 Photo No. 11, that wouldw4that broke this--this flow

path?
A No.
Q. So were there any crops growing in the flow -
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péth?

A. No, there weren't. That‘whole area had
been--seemed to have been washed clean all the way
down to the unnamed tributary.

Q. As a hydrologist, if it were to rain on the
day you were there--it was obviously a sunny skies or
mostly sunny skies, but if it had rained on the day.
yo? were there on July 1lst, 2008, heavy rain, would
you expect to see water flowing from the feedlot down
into this area we see here on Photo No. 117

Al Yes, I would.

Q. Now, I'm going‘to turn you dJuickly to your
expert report while we're on this subject, which 1is
thé next exhibit, which is Exhibit 43.

Do you have that there in front of you?

AL Uh-huh.

2. And do you have there as an attached-- Youf
expert report is 16 pages long, and after the 16th
page there is an area map. Do you see that?

An@ then there's a topographic'map, and then
the third page after that.is a map which we've seen
before through‘é previous witness, which says--in the
lower teft-hand corner it says "USGS." In the upper
left-hand corner, it says "Lowell Vos Feedlot." And

then it has some yellow, red, and blue markings on
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it.
| Do you see that aerial photograph?
A, Yes, 1 do.
Q. Now; the.path we just spent a few minutes
talking about from the feedlot down td the unnamed

tributary, is that visible on this page 0of your

| expert report?

D.. Yes, it is.
Q. And could you describe where that would be?

A. We walked--it looked like we walked through

the pen numbered 3. We might have been in Pen No. 2,

I'm not sure. But'thé location where the--at the
southern boundary of the feedlot where we started to
walk on the flow path is where jou see a circled 5
and a circled‘6.

. Okay. And then from the circled 5 and the
circled 6, did you follow that red line? |

A. Yes, I did.

Q. And is that red line aifairw—you think is a

fair representation of the flow path you identified

~that day?
A. Yes, it is.
Q. And did you-- And I belie€e you testified

you walked that red line all the way down to where

the red line meets thé blue line, which is identified

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12
13
14
15
16
17
18
19
20
'21

22

23

24

25 .

364 -
as the unnamed tributary?
A. Yes, I did.
Q. Okay. Based on your site visit on July 1st,
did your observations as a pfofessi@nal engineer and
hydrologist, did they--did those observations tell
you that your modeling was--was accurate Or was it

consistent with what you had modeled for arocund the

site?
AL Yes, it was.
Q. Now, so let's talk about the modeling.

. Which models did vou use in this case?

A, T used the APEX model and the SWAT model .

Q. Ckay. You used two different models. Where
did you ﬁse one and where did you use the other?

A. I used the APEX model in the vicinity of.the
feedlot,'from the feedlot down to th@'entraﬁce of the
unnamed tributary and that smaii subwateréhed. And
then I used the SWAT model for the watershed
that--the complete watershed for the unnamed \
ttibutary. |

Q. So you used two different.ﬁodels for two
different areas?

AL Correct.

0. And we'll get into a little bit later why
you used which one where. Let's start at the feedlot
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working downt So I believe you just testified you
used the APEX model for that. Do you remember what
APEX stands for?

A. APEX, Agricultural-- Let's see. APEX,

Agricultural Policy-- XNo.

THE ADMINISTRATIVE LAW JUDGE: Well, anyway,
just give us the letters for APEX, the acrdnymf

THE'WITNESS: I’m.sorry. It's A-P~E-X.

THE ADMINISTRATIVE LAW JUDGE: Just. hold on
for a Secondl

(Discussion off the record.)

BY MR. RYAN:

Q. Okay. The APEX mddel,‘A—P?E—X?

L. Right. Sorry. We alwéys‘juét,céll it APEX.

Q. And‘how long has APEX been around?

A. 1t was developed in the mid-19%80s.

0. Okéy,l And so you used the APEX model to do
what? | ‘

A. I used the APEX model to determine the flow

and nutrient discharges from the feedlot to the
unnamed tributary-

) S 0. And is that-- You testified earlier tﬁat we
had——that you had--excuse ﬁewwthat you had concluded
there were 45 days of discbarge and'2,410 toﬁs of

manure over five years. Is that--was that-- Were
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those nunbers generated by your work with the APEX

model?

A, Yes, they are.

0. Okay. and did you ook at anything other
than just manure? Did you look at,lsay,.other o
pollutants such as nitrogen of phosphorus?

A. ves. What I'm referring to 1s nutrients,
nitrogen and phosphorus.

Q. So you actually generated results which
would show how much nitrogen and phosphorus would be
expected to cohe of £ this feédlot? |

A. Yes, I did.

Q. | So how many models are out there, in

general, to be used?

AW For?

Q In hyd;ology.

B. In hydrology?

Q. Yeah.

A. There are‘over.a hundred models'fhat'are

Vavailable for surface water and groﬁndwater combined,
you know, méaning_one or the ofher or both.

Q. And how iong héve'hydrologists been ﬁsing
models to estimate the real world?

A. Well, the nodels that hydrologists still use

today, extensively use today, were developed in the.
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1970s and 1980s.
Q. Okavy.
AL And now they have--some of them have
different names because with computer technology

evolving, there's been a lot of advances in speed and

' storage space so that +he interfaces are changing,

and so they have broader apblicatiohs, andlso
sometimes they're changing the names.

| 'For example, the APEX model 1is actually just
a--it's just an extension of another model that's
been ﬁsed since the early 1980s called EPIC, and 1t's
§ﬁs£ peen extended to take into account thése kinds
of anélyses'at a watershed level‘instead of at a
field scale level.

aind so these models are always evolving

pased just like computer technology is. Computer
technology continues to expand. So do these models'
capabilities. |
But they all use-- Caﬁ I continue justla
minute? |
Q. Yes.
A They all use equations, or, you know, we

could c¢all those models as well, that were developed
in the seventies and eightiés.

APEX 1s using widely~accepted and
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widely-used egquations that were developed through the
research of the USDA Agricultural‘Research Service,
such as the use of the grce curve method technique or
whatever; the_SCS curve technique--curve number
technigue.

TR-55 1is used for-- And the SCS curve
number fechnigue is used to determine f£low volﬁmes,
whereas TR 55 is also incorporated into the APEX
model, and that gives you peak flows, the unlversal
soil loss equation. and, you know, 1its modified
universal soil loS$ equation'and revised version are
all incorporated into this code.

| So this code uses the science that
hydroldgists have beeﬁ using every day since the
seventies and eighties. This is what'we use, these
tools. | |
0. So you testified there are over a hundred
models out there. How did you choose APEX to use in
this case? |

A. I choosed APEX because it was designed to do

‘exactly'what T peeded to do. It was designed to look

at flow and nutrient discharges from farms and animal
livestock areas, specifically feedlots. It

incorporates a manure equation that will give me

direct manure yields, in additioh to giving me the
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nutrients of nitrogen and phosphorus. So it was
desigﬁed specifically to look at this type of a
problem. | |

| 0. Okay. Did you éonsider it the best fit fof
this site? | |

A. Yes, I did.

0. Ybu talked qﬁite.a bit about the development
of these models and they've been arcundw—somé of the
subparts Qf them have been around since the
seventies. Are they considered today trustWorthy?

A. Yes, fhey are, and th@y';e'used around the
world. They're widely used and they're a standard
tool for this type of analysis.

Q. And, for example{ he APEX model, has that

been peer-reviewed?

Al Yes, it has.
0. And--

A. T know for SWAT there's over 100
peer~reviewed‘papers tﬁat describe that model and
studies that have validated that model. APEX has
stﬁdies too that are described in Gassman 2006. And
it's a direct descendent of the EPIC model, and that
paper talks about the historical development of EPIC
and APEX and talks about the studies that have béen

done to validate those models.
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Q. and do hydrologists such as yourself

routinely rely on models such as SWAT and APEX?

A Yes, definitely{
Q. en let's talk about your application of APEX
here. MNow, when you read--when you ran the APEX

model using an assortment of data, I take it, and you
came. up with the result which we talked about a
minute ago, 45 days and 2,410 tons of manure, and I
belleve your éxpert report alsé mentions other

pollutants other than manure, such as nitrogen and

‘phosphorus, did you reach that conclusion to a

reaconable degree of scientific certalnty?

A. Yes, I did:

Q. Sg let's taik about how. In general,'what
parameters do you look at when you're doing modeling
of this sort?

A, Well, there are four general categories of
parameters. There;s‘the.weather, weather parameters;

there's the soil parameters; there's the cover

parameters—-
Q. what do you mean by cover?

A. T mean what's—-what's on the land surface.
Is there anything on the s0il? Is it barren or are
there-—-is the corn--is, you know, Crops growing,

meadows. Whatever is covering--
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Q. Okay.
A. _-it is taken into account in that
category..

And then there's topographic data that vyou
need to look at.

Q. Okay. Soc you lobk at what's falling out of
the sky, you look at whether it's hilly or flat, you
look at what'slgrowiﬁg on top of the land, and you
look at the type of soil?

A. Yes.

Q. Okay. And so when you were looking at these
four major pafameters,,what specific evidence did vou
1ook at in the Lowell Vos case?

A. I had--I looked-- Well, first I had
paotographs, aeriailphotographs, of the area. I had
an inspeétion xeport that had been generated from an
inspection thatralso'had ground photographs in it. I
looked at the NBCS‘soil survey for Woodbury County
and Plymouth County. I looked at the National Land
Cdver Détabase map for this area.‘ T looked at the

surrounding;weather stations, the NOAA data for this

area.
0. Uh-huh.
A. Oh., I looked at the crop yields that were

generated by the ARSS, and also they have crop yields
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that are generated as part of the NRCS soil survey’
for the soil types in the area. And I think that's

about 1it.

Q. Did-you look at the topographic maps for the
-area? |

A. oh, definitézy, yes, I did. Yeah.

Q. And did you look at those both in the papex

form and digital form?

A. Yes. I-loéked at two survey--— I had-~ 1
looked at the 1meeter DEM. DEM stands for digital
clevation model that's downloaded from the USGS
seamless site.' and that data is elevation data
that's--it's XYZ défa; lat, long, and elevation data
on a regular grid spacing. Iin this case it'was a |
1meéter'grid spacing, so I had one data point every
190 meters throughout this‘area.

and 1 also looked at the ground survey that
had peen done of the feedlot area that I was given by
EPA.

Q.. Was ﬁhat the ground surveyed by Mr. Vos'
consultants?

A. Yes, 1t was.

MR. RYAN: Your Honor, for the purposes of--
I'm not moving‘this inte evidence, but justlfor

purposes of identification, this is the large
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oversize sheet which, on the right-hand side, says
nTowell Vos Feedlot Site Layout," which was prévided
to us by Respondent.

I apologize.
THE ADMINESTRATIVE LAW JUDGE: Okay. Thank
you.
MR. RYAN: Thank you. -
BY MR. RYAN :
Q. Is this, Ms. Dety,'thé document you just
referred to in'your prior testimony? '

A. Yes, it is.

0. Okay. What does this show us?
A, This shows us one-foot contour intervals

fthat wére taken from surveying, ground survey
equipment, in the vicinity of the feedlot, primarily
the feedlbt.

0. aAnd is this ngething you relied on in
preparing your expert report?

A I did. T did examine this, and I took some
slope measurements TO make sure that they were
consistent with the 10-meter DEM. For my--for the
kind of work I do, I need my--my elevation data to be
in a digital format so I can load it into the model,
and solI.wanted o be sure that my Two scurces were--

elevation data were consistent.
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Q. And were they consisteﬁt—*were your
elevation data that you used for your model

consistent with what you see in this--in this site

diagram?
. Yes, they were.
0. Now, based on your having‘walked the site;

is what you see in this site diagram'provided to.ﬁs
ﬁy Respondent, 1is this consisfent with what vyou saw
when you were walking on the ground?

A. Yes. You canh acﬁually see th@‘gully channel
in here in the topo. They have it. The gully
pathway is.actually'defined by the topography. -

| Yodfcan see the-- I can draw it. I don't
know how to-- fou can see the peaks that are formed
when yoﬁ have a depression in thelland surface in a
contour map like this, and you can actﬁally follow it‘
from the fence line ali the way down to Qhere the
data is cut off on the western side.

Q. Okay. 30 the flow path which we talked
about-~which you teétified‘about earlier in Exhibit
42 Pollard, you could seé that on this map?

A. I can see it. I could show it to you, if
you wanted.

Q. Sure. Let's do that.

MR RYAN: May I approach, Your Honor?

DPETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 6096
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12

13

14
15
16
17
18
19

20

21

22 .

23
24

25

375

THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. RYAN: I‘want‘to go off the record for
just one second while I get this set up.

THE ADMINISTRATIVE LAW JUDGE: Okéy. We'll
go off the record.

MR. RYANf May? I'm sorry, YOour Honor. May
we go off the record for Just a-secohd?

THE ADMINISTRATIVE LAW JUDGE: Yes: We're
off the record..

(Discussion off the record.)

MR. RYAN: Before we p:oceed-with Ms . Doty,
Your Honor,ll just checked briefly with opposing
counsel. He would have no objection to me just
mgving this into évidence des@ite the fact 1t was not
part of our prehearing exchange.

With that, I would--before we start marking
this up, 1 would like to have this marked for the
purposes of identification as-~ Excuse me.

What's our latest exhibit number?

MR. POLLARD: Looks like.49.

MR..RYAN: I would like to have this, for
pufposes of identification, marked as Conmplainant's
Exhibit 4%-——excuse me--Complainant's Exhibit 50, and
then I would like to move it af.this time into

evidence.
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THE ADMENISTRATiVE LAW JUDGE: You want to
move it at this time?

MR. RYAN: Yes.

THE ADMINISTRATfVE LAW JﬁDGE: Okay.

MR. McAfﬁE; No ‘objection, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: All right.

(Complainant's Exhibit No. 50
was received in evidence.)

THE ADMINISTRATIVE LAW JUDGE: Complainant*s
Exhibit 50, which will be-- You'll need to mark it
as 50 on there. |

MR. RYAN: Yes. After the break, Your
Honor, I will take the libérty to mark 1it.

THE ADMINTSTRATIVE LAW JUDGE: All right.
Why don't we just right now, though, have Ms. Doty,
fb: the record, deSEribe in her words what Exhibit 50
is.

MR. RYAN: Okay.

THE ADMINISTRATIVE LAW JUDGE: E%hibit 50
is? If you would just.desc;ibé it; please.

THE WITNESS: Yyes. It's a--it's a groﬁnd
survey that was done by aﬁ engineering firm, a
third-party engineering firm, that‘s>oﬁ here
somewhefe. Let's see. By Eiseﬁbraun & Associates.

THE ADMINISTRATIVE LAW JUDGE: 'And there's a
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date, right?
THE WITNESS: There 1is a date.

THE ADMINISTRATIVE LAW JUDGE: Right below

that.
THE WITNESS: The;e is?
MR. RYAN: Bottom right-hand corner.
THE WITNESS: Yes. October 4th, 2005.
Sorry.

=z

- THE ADMINISTRATIVE LAW JUDGE: Okay. And
it's described, is it not, as the--the title of it is
"Iowell Vos Feedlot Site Layout, Wbédbury County,
Iowa™; is that right? |

THE WITNESS: Yes. That's correct.

.THE ADMINISTRATIVE LAW JUDGE: All right.
Go ahead,'Mf..Ryan.

THE WITNESS: Well, I just wanted to point
out these V—shaped notches that you see go down
throuqh—mgoiﬁg down south. Ith over~—itjs oﬁerlain
here-by'a holding pond that &oesn‘t exist,-but
underneath you can sée the one-foot contours, and
when you see these V-shaped notches, it's indicative
of a depression in the ground‘SUIface.‘

MR, RYAN: Okay. Let the record reflect
that the witness just made three circleg.on Exhibit

50.
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BY MR. RYAN:

o. And could you put-- You said those were
V—shaped notches. Could you put just a V next to
each of them.

A Okay. There are more oﬁ them are here than
I'm marking, but you can--it's actually all the
topographic lines, the one—-foot ﬁopographic"lines
down through here, show that notch. |

And then you can tell that it gets to Dbe
more pronounced at the base of this hill, where it
starts to turn to the southwest and then head on out.

Q. Qkay.: Could you do this for us? Could you.
trace the approximate path you'took whén you walked
this site on July 1lst, please?

A. | Yes. I'm going to put‘a dotted line on
here.

This reproduction kind of whiteé out in this
area, so I'm going to--I can see it here, but vyou
can't see 1t beéauSe it's~-it's not a good, you know,
photocopy in that area. And my pen‘é not working
very well either. |

0. Here. Let me get you a better pen.

A, Technical difficulties.

Thank you. .Yes. That's better. Thank you.

Goes off'there..
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Q. We just lost it on the screen. If you could
push &our paper a little bitlto the right so we can
see. |

A. Well, that's pretty much the end of where
the map 1s extended to.

0. So the dotted line vou Jjust made on Exhibit
50 represents the approximate path you toock during
your site visit--

A, Yes, it does.

Q. ~-or the dashed line?

Now, we see a number of--you mentioned a
minute ago‘that there was some stuff in the way of
putting your aashed line. What is that thing, that
large rectangularsthing?

A. It's a proposed holding pond, Pond No. 2.

Q. Are there other proposed holding ponds Qn
Exhibit 507

A. Yes. There is proposed Holding Pond No. 1
and proposeé Holding Pond No. 3.

Q. Aﬁd are those--1s the placement of‘those
holding ponds-~ Let me step back a second.

Is there also berming shéwn on this Exhibit.
507

A, There are berms. There‘are bermg between

the western Holding Pond No. 1, the‘southern Holding
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pond No. 2, and then to the east of the southern

Holding Pond No. 2.

Q. . Now, were any of these berms in place wheﬂ
you visited on.Jﬁly 1st, 20087

A. No; they wéren't.

Q. So, to vour knowledge, none Qf this stuff
has actually been built?

A No. No. This is a design plan.

0. Okavy. Now, the placement of the berms and
the holdinq_ponds, are those consistent with ydur
understandihg of the flow péths_on this site?

P Yes, they are.

0. and, in other words, would you expect, as an

‘engineer, to place berms and holding pohds in those

places to capﬁﬁre runof£?
A. Yes, I would.
Q; Is there anything else on Exhibit 50 that
you relied on for your sxpert ré?ort?'
A. No.
MR. RYAN: That's all I have for that
exhibit,.Your Honor.
THE ADMINISTRATIVE LAW JUDGE: Ckay. This

would be a gbod point for us to stop, and we'll pick

up at approximately 1:15.

MR. RYAN: Tharik yecu, Your Honor.
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THE ADMINISTRATIVE LAW JUDGE: Ms. Doty, you
might have heard this, or_maybe counsel, Mr. Ryan or
Mr. Breedlove, mentioned this; you're not to télk
with anyone during lunch.

THE WITNESS: Okay.

THE AD&ENISTRATIVE LAW JUDGE: Taik about
have you had an early snowfall in Denver'yet—~

‘THE WITNESS: No. I'm actually going to gd_
up there and have lunch there alone, s0 I‘won‘t_talk
to anybody else.

THE ADMINISTRATIVE LAW JQDGE: All right.
So we‘li see you alil around 1:15. Thank you.

MR. RYAN: Thank you, Your Honor.

(Recess at 12:10 p.m., until 1:43 p.m.)
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AFTERNOON -SESSION (1:43 p.m.}

MR. RYAN: Your Honor, before we go back
into-- If I may? May I proceed.

THE ADMINISTRRTIVE LAW JUDGE: Sure.

MR. RYAN: Thank you. We were discussing
the large plot plan that we looked at before, which
was identified as the Lowell Vos site layout dated
October 5th-~0October 4th, 2005. And we were going to
label this as Complainant'erxhibit 50, and Ms. Doty
never gof to that point, so I'd like to have her mark
it now so that--

THE ADMINISTRATIVE LAW JUDGE: Yes. That's
fine. Okay. |

MR. RYAN: And could you put a C.in front'of
the 50, if you didn't already.

THE WITNESS: T did.

MR. RYAN: Let th@ record reflect‘that.

Mg. Doty just marked C50 on that exhibit.
DIRECT EXAMINATION (Resumed)
BY MR. RYAN:
0. Ms. Doty, before our lunch break we were

just about to get into your--a discussion of your

‘application of the APEX model in this case. Before

we get there, let's step back for a minute.

You testified, when we were talking about
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where these models come from and how they were
constructed over time--you talked about some
mathematical calculations, and could you tell us,
give us some summary of how those mathematical

calculations; which are part of these models, were

‘derived and why we should trust them?

AL Okay. The APEX and the SWAT models are
composed of components, and those are the
calculations that you're ref@rring.to, I believe, and
those components wére developed by the USDA based on
decades of research. _

They actually started test plots back in the
1950s across most of the United States, primarily in
the Greatlflains area, and those test pzots measured
the flow and.soll loss‘ahd nutrient yields.from
different areas.

And they used thét dafa to develop equations
that we still use today, and those equations are
compohents of this model. To determine flow volumef
the SCS,curve‘number method; to determine peak
dischaxges, they use the‘TR—SS method; and to
determine sediment yield, they.use the USLE.

And actually, the--you have the option of
uéing universal soil loss equation or the revised

universal soil loss equation or the modified

PETERSEN COURT REPORTERS
217 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12

13

14
15
16
17
18
19
20

21
22
23
24

25

384
universal soil loss equation. They're éli opticms;
But those standard components that we usé
evVery day——and‘we always used to do those
calculations by hand using those technigues--are just
put intoc the model, and you select them when you run
the model, and it runs those calculations for you.

Q. So you referenbed a test plet done over a

| period of years. 1s that where the scientists

developed these—wyoﬁ know, actually went out in the

field and measured how much soil, for example, or how

| much runcff came from a specific area they were

looking at and then translated that~—those

observations into mathematical models?

A. Yes, they did:
Q.  Okay.
A. Those are called process—baséd models when

they're looking at specific processes and replicating
them. And that's a type of model we're talking about
here.

Q. Okay. - So these models are not based on

_hypothetical laboratory thoughts; these are based on

real-world--
k. Right. Or regression analysis, statistics.
They aren't based on that, and, therefore, they are

not--because they're processed;based and they're
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nased on data and decades of research on the amount
of maﬁerial that will move on a slope, you don'f'
calibrate those. Those are &alibrated based on the
research tﬁat's been done. So you validate your
nodels, but you don't calibrate them.

Q. Okay. We'll talk about calibration a little
bit later; but I think vou answered my question as to
where these, for example, soil loss equations come
from. And given the.number of years they've been in
existence, are these considered--these soil loss
eéuaﬁions considered trustworthy?

A. Yes. They're defihitely.trustworthy.
They're widely used around the world.

_Q.‘ Okay. Let's go back to a quick overview and
then we'll get into the APEX model. You testified at
the beginning abouf your conclusions about the number
of days of discharge, number of tons of manure. How
many general discharge points from this feedlot'

facility did you determine existed?

A. Three.
0. Okay. And where were those three?
A, Can I refer to a diagram?

Q. Yes. Please refer to yvour expert report.
A I believe it's Figure 9, and I'll tell you

the page here in a second.
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Yes. Figure 9, page 25 of the report.
MR. RYAN: Do you have a page 25 in the
lower right-hand corner of four copy, Your Honor? Is
there a handwritten pagé number in the lower right?
TﬁE ADMINISTRATIVE LAW 3UDGE: Yes. I

thought you said 45. Yes. Mine shows, 1n the lower

'right—hand corner for Figure 9, the number 25, and

pages are numbered up to 42. And then--then there
are no numbers, even though the report continues.-
MR. RYAEN: May we go off the record for one
minute, Your Honor, so I can-- |
THE ADMINISTRATIVE LAW JUDGE: Yes. We'il
go 5ff the record. |
QDiscuséion off the record.)
BY MR. RYAN:

Q. " Ms. Doty, for the record, we're referring tb'

" what's marked in the lower right-hand corner of your

expert report as page 25, which is Figure 9. Could
you prdceed with your answer?
A There are three points where the runoff

enters the stream channel, the unnramed stream

channel.
Q. Okay. And where ére those three points?
A. Do you see area K, the northwest corner of
area K7 o
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0.  Uh-huh.

A. The north central area of area F, horth
central'by ihe road, by 100th Street. And then at
the end of the flow path that I walked dowﬁ, past
where it says L1, down to where the stream is there.

oR Oka&. Sc is it éaf@ te‘say one flow path is
to‘the north, one flow path is appfoximately to the
west, and one flow path is;to the-—-emanates from the‘

south and heads west?

A, That's correct.
Q. And,We'll discuss each of those in more
detail as we go along. I just want to méke sure

we're all aware that.there are multiple paths to the
unnamed tributary.
So let's talk about your A?EX modei.. Before

I go on that, those three points we just discussed on
Figure 9, did you come up with those independently or
did you fely on somethinﬁ'fiom EPA on that to come up
with those? |

A. I looked at the topographié data and I used
the models to determine flow paths.

0.  Okay. You didn't~-in other words, you
didn't put them where EPA asked you to put them, did
you?.

A, No.
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Q. Okay. On the APEX model, which I believe
you testified earlier is what you used to calculate
runoff in loading from the feedlot down to the
unnamed tributary-- Andlyou testified Jjust before we
broke for lunch that you considered a host of data
£or this site, such as the aerial photographs, the
10~-meter DEM data, et cetera, et cetera. Could you
fell'us how you took this information and entered it

into your model?

A, Yes. I guess I could start on page 20,
which 18 just showing the location map. I was given

general locations of site, and so I plotted-- Oh,
see, thét's not 20. Hold on. |

Q. Page 17, perhaps?

A.  Yés. I'm sorry. 17.  It's just a general
property location. First thing I did was identify

where the property's located, and I determined that

it was located in western Iowa, a little bit to the

‘north of center western lowa.

Then I looked at an aerial photecgraph, and
I--from that aerial photograph-- I'm usihg a GIS
system to do this type of work, and from an aerial
photograph, I did--
0.  What is a GIS system?

A. Geographical -information system. It's
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computerized approach to iooking at visual data. And

'so using a GIS program, I could outline the extent of

the feedlot area based on what--

Q. Are‘we how looking at Figure 2 on page 187

A Yes, wWe are.

0. And this would be Figure 2 of your expert
reportf |

A. Right. So I could identify the outline of

the feedlot area from the aerial photograph.  That
becomes a separate layer in the GIS system, and so 1
tdok'that layer and I overlaid it on the USGS gquad
sheet, which is what we're looking at Figure 18--page
18, Figure 2.

o, Now, when you say‘layer, are you saying you
took one set of data and yoﬁ laid on it top of
another set of data?

A, That'é correct. And all that was was tﬁe
boundary éf.the feedlot area. | ,

Q. And Qid you size the topographic data to the
same scale as the feedlot data when you laid them‘on
top of each other like this?

A. Yes; They are referenced to NAD-84, to a

gspecific reference system that allows you to overlay

this data.

Q. So when we're looking at Figure 2, the
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feedlot and the tépographic data are all to the sane
scale? |

A. Yes, they are.

Okay. And so at this point I did overlay
fhe boundary of the feedlot area on the USGS guad
sheet, which is Whatfwe're looking'ag'on Figure 2.
And i did that so I could get a general sense of the
ﬁopography.

I could see from thét_that, you know, we
were looking at a hilly region. .I could see from
that photo that the USGS haa shown the unnamed
tributary as a perennial stream. I couid see from
that photo the pathway that I actuélly walked, and
just as I showed on this other--

0.  Exhibit 507

A. Thank you. --Exhibit 50, the signature of
thée topographic line shows me the flow path that 1
walked straight up to the feedlot area. And so
that's what I used that for, just get a general lay
of the land. | |

Then I went on to--— Let’s‘sée. At that

point I downloaded the 10-meter DEM.

0. Okay. What is DEM again? Ifm SOrry.
AL Sorry. Digital elevation model.
Q. Okavy.
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A. and if you will go to Figure 9, I developed
this diagram}that we're looking at.
| Q. and is Figure 9 page 25 of youf report?
A. Yes, it is. Thank you.
From the 10-meter DEM data, I.gemerate& a
l-meter topo map, a 1—metet cgntour map, and I
overlaid that 1~méter contour map on top of the
aerial photograph, and then I‘delineated the extent
of the watershed that I used in the model. The--
Q. g0 if I could stop you for just a second, so
the topbgraphic data we see here and the aerial
photography data we see here ére two separate images

that are same scale and put together?

A. That's correct.

0. Proceed.

A. The ¢green iine, the outer gréen line, 1is
the;wis the perimeter of the wa%exshed area. It's

actually discontinuous on the east side, but it gOeé
around this area.

That subdrainage area that I d@lineated,'thé
subwatershed area, is actually not a direct
interprétation of what I would do i1f I was just
léoking at this l-meter DEM, the l-meter contoﬁ:.

In other words, on the Soﬁth side,. when I

1ooked at the aerial photograph, I noticed that there
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was a row.of berms, which you call them terraces,
that were éoming down the side of that hill.
0. Are those--are those those sért of thick

lines we see in the lower half of Exhibit--or Figure

-9 on page 257

A. That's correct. i didn't include--
Those--the water runs down from the knob, which is
just at the south end Of.this figure, on down and ouﬁ
along the channel that °I walked.

But in this case, I didn't include it, that

"area, in the model because the effect of the terraces
"are to slow down the flow and to allow it to

‘infiltrate so that T didn't want to add in that

additional flow into the system when I wasn't sure 1t
was goihg to actually be runoff. T didn't think I
should--it &as appropriate to dorthat, so I shortened
up the extent of the subwatershed area down in that
area.

Q. 50 let me ask you a guestion here. So would
the effect of-- TYou excluded that area outside the
green line at thelbottom end cf Figure 2. Ef you had
included that, would you héve had more water flowing
into the system?

A.. Yes, I would have.

Q. So by excluding that from the drainage, does
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that mean--make it more likely or less likely that
y@u'd find discharges out of that flow path?

A.‘,'It would make it less likely because you
don't have as much flow. You donft have as much
energy picking up'the particleé and moving them out.

And then I put in the terface_that you see
on the west side of the feediot.

Q. Ts that the kind of horseshoe-shaped white

thing we see immediately to the left of the feedlot?

A, Yes, it 1is.

0. Right below the K?

AL Right below‘the K, correct.

Q. Okay. E

Al so then I had my--the watershed area defined

that I used in the model. Next I broke it up into
sma&ier subdrainage areas, and--

Qf And why did you do that?

A, The way these models, process-based models,
wdrk is they run the calculations when you have a
uniform--uniform soil and land use cover. So you
have to tell the model the extent of those areas, and
that's what I did in this next step.

Q. .SQ if you had feedlot and corn in one area,
you couldn;twwthe model wouldn't work? |

A.  No. You couldn't-—- Well, no. You need to
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break those out becausé they're two separate land

uses.

0. Because corn--does corn behave differently
than-- |

A. Yes. Water running through a cofnfield is
muchf—ydu kxnow, is not going to be-as-- A lot of the

flow is going to‘be taken out in evapotranspirétion
and, you know, used by thé plants, and therefore less
runoff is going to occur than if you have a fallow
area, in other words, a bare area where there isn't
anything growing.

Q. So by breaking this up into subareaé, you
were looking at areas that ali had one—~éach,subarea
had its own unique characteristics?

A. Yes, it did.

And so after I had broken it up into those
subareas, I numbered them. There‘SW—it started with
A and it went A ﬁhrough H, K, J, and then down
through the L systéﬁ, 1 through 5. Therg is really_
nothing——thére‘s no-- You can name them anything you
want 1is what I'd like to say. 1 jﬁst picked letters
because it was guick to put it into the computer, and
that's how did I it. |

Q. S0 isww

A, But you can call them anything, but you have
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to call them something so the program can identify
them.

Q. So when you look at, they say, the feedlot
area on tﬁe left-hand side, the west side of the
feedlot area, yéu see the letter A, and then above.it
is H, so are you treating those two parts of the

feedlot as separate subareas?

A. Yes, I am.

0. And why would you do that?

A. Also it has Eo do~-- .In that case it had to
do with flow direction. I was dividing.out-these

areas based on flow, soO they‘re‘éubdrainage areas,
and they have a relatively constantly'slope within
each area.

Q. Okavy.

A. And then I guess since we}r@ talking about
Area H, ircould just point out that I did not include
that in the model. The flow-- The flow that went
into area H, I didn't inCiude, pecause I Jjust made
tﬁe conservative assumption that that terrace was 100
percent effective and was containing that flow at all

times during the period of interest.

0. Do you know whether it's containing the flow
or not?
A. No, I don't. And I could have left that up
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o the model to determine, but I didn‘t. I just
decided not to.
Q. Se just by excluding area H, are you giving

the benefit of the doubt to the fespondent?

A. I am.
0. Okay.
A T am. So after I defined all my subdrainage

areas, I put that information into the model.
Q. Okay.

A Okay. That information was-- First of all,

T took measuréments of the slope and the length of

‘the flow path within each of thbse subdrainage areas.

I measured the aerial extent of each one of those
subdrainage areas in terms of acres. And the model
requires that information.

Then I told the model that starting from the

drainage divide down to the outlet of the model, I

told it what it was Joing to go through. So it turns

out that the drainage divide, that the highest point

in this watershed, is--runs right through the middle
of the feedlot, and so areaé A, B, C, and D are

points where the flow goes south from that drainage

- divide, and areas H, G, and F go either north or

- west.

Q. How about area E?
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And E[ yeah.

A

Q. Would E go north or--

A. No. E doeés go south. Thank you.

0. okay.

A. S0 I.would tell the model, for exémple, it

needs to go from the drainage divide, say area B,
then it's-going.to run through the cornfield,
subdrainage area L-2, which flows into the
subdrainage area L-1 that flows to the outlef.

Q. And the outlet would be the cOnflﬁénce of
that flow path with the unnamed tributary?

Al Yes. That's correct. And.I did that for
all the flow processes that we have here.

Then other things that T tell the model, I
tell it what soil type it 1is within each of the
subdrainage areas. I tell it what the surface
conditions are. |

In this case it.was fallow within the
feedlot, meaning I didn't have any vegetation
growing. It was corn through all the L area,
subareas. T+ was a summer meadow through area J. It
was also cofn at area K.

Then-- Well, what else?

0.  You talked a minute ago about how you

determine the-—the soil types. How did you know what
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soll types were there?

A, 1 referred to the NRCS soil survey map, and
that's included in the figureé, and for the regional
area, it's shown as Figure 7.

Q. and what's.the page number on that?

A. That's page 23. BAnd that tells you that the

soils in this area are silty loams and silty clay

loans.
Q. Uh~-huh.
AL, and these models are sophiéticated in that

they include databases within them, and they héve a
datébase that inc}udes all of the soil types in it.

| So you select a soil type, and 1t goes to
the database and it.Selects all the parameters that
it needs, tThe properties that it needs, to run the
calculations. And those properties cone difectly
from a database that was developed by the USDA and .
the NRCS, and all the data is taken directly from the
soll surveys.

0. And what_role does the soll type play in the
analysis? Does water behave differently in different
solls?

B. Yes, it does. Because this model's a
process-based model, it simulates the hydrological

cycle, so it simulates the amount of water that hits

PETERSEN CQURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12

13

14

15
16
17
18
19
20
2%

22

23

24

25

399

the surface and what happeéns to it when it does hit

the surface. Some of it's going to infiltrate, some

of it's going to potentially run off, some of it's

g01ng to be absorbed by plants, some of it's golng to

go as evaporation rlght back into the atmosphere
9o the model does simulate all those

processes, in additicn to sublateral floﬁ, anything
that's going laterally within those soil layers or at
the rock interface, and it also simulates the amount
that goes down to the groundwater table and is called
lost. ‘We say it's lost. 1It's running out of the
model as far as . we're coﬁcerned. It doesn't daylight
in the stream channel.

g. so you just mentioned the sublateral
movement or flow; I think you referenced that

earlier on Exhibit 42 Pollard down near the

confluence—-—
A. Right.
Q. ~-the runoff path with the unnamed

tributary. Is that that C we looked at in the

photographs?
A, Yes.
0. Would that be an example of sublateral Flow?
A. Yes, it would.
Q. Okay. So what's-~ Looking at Figure 6 in
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your expert report, what is that?

A. Okay. Figure 6 1is the same thing, actually,
as Figure 7, only fhe scale's different. I zoomed 1n
on the GIS system so that I could take a closer look
at what the scil types wWere in the vicinity of the
feadlot, and that's all that tells you.

Q. and when you walked this site on July 1st,
2008, did your obéervations of the soils--were they

consistent with the soil maps that you used?

A.  Yes. They're fine~gréin soils. These are--—
these silts and silty 1oam soils are—-— The amount of
clay varies. The «ilt's 60, 70 percent. The amount

of clay is, you know, 15 to 25 percent.

But so they're like--they're, you know,
predominantly very fine-grain soils. ‘fhey usually
have around 7 to 10 percent sand is what-- And
tﬁat's what the model needs.tb k¥now. They need to‘
know the, you know, infilﬁration fate to be able to
determine how much goes in and what runs off.

.Q. Okay. Okay. ©So you ;ooked'at the soils and
you looked at the slope angles in each of these
subareas, and I think you-alréady testifled you
looked at the cover. . What were the slobe angles like
in thié area? Was it flat, steep? o

A. $lope angles within the feedlot area were

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moites, IA 50309-4155

{515) 243-6596




10

il

12

13

14

15

16

.17

18
19
20
21
22
23
24

25

401
typically 4 to 6 perCent; and throughout the whole
sub--what I'm calling the\watershed area for the APEX
model, they varied from 2 tb 9 percent. | |

Q. This would be tﬁe area depicted within
Figure 9 of ybur expert report?

A. Yes.

Q. And is 2 percent of a slope enoggh to
generate flow?

A. = Oh, yes, definitely. and 9 percent is a

lot. It's a hill, just =a hill.

Q. Okay. What did you do next?
A. Next-- Well, I added in the type of plant .
covers, and as-- Did I discuss this before, as I

looked at——initially T looked at the National Land
Cover Database layer, which was also in the GIS
system?

Rut then I also looked at--I velied on a lot
of information for that. I relied on iﬂformation
from the aerial photographs, from my site visit, from
on-site photosito determine whai we had in the
various areas.

Q. Ise that land cover area~—-land cover data
reflected in Figure 8 on page 24 of your report?
. Yes, it is. Yes. This 1is the National Land

Cover.
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THE ADMINISTRATIVE LAW JUDGE: What was that
figure of the‘repbrt?
MR. ?YAN: Figure 8, page 24.
THE ADMINISTRATIVE LAW JﬁDGE: Okay.
BRY MR. RYAN: ”
0. ‘and what does this Figure 8 show you?
A, It shows the_distribution of the land use
within this watershed.argaf,
Q. So in the legend in thé‘lﬁwer rightwhana,
cornez; for example, the fourth box down under

"7 anduse," it says "corn," so anything that color in

this map, would that be planted in corn®?

AL Yes, 1t would.

Q. Okay. And dd you know how often these are
rupdated? | |

A Just periodically. I don't Xnow the exact |

date of this one.

0. Did you see anything other than what you

- expected during your site visit on this site?

AL Oh, no, 1 didn't.

Q. Okay. So'you looked at the land use types,
the soills, the slope angles. What-else? What did
you do ne%t?- |

Al .There‘s—— In thesé models, becauée they're

designed to simulate feedlots and other management
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opexations'associated with iivestock, there's a
management layer. S0O in the management layer 1s
where I indicated that these subareas, A, B, C, D, E,

F, G, Were part of a feedlot.

Q. We're referring to ?igure‘9 now, right?

A. I'm sorry. Yes, We are.

Q. Okay.

A. and I told the model how many COWs Were in

that feedlotland how often they were there. I told
it that it had 2,000 cows in the feedlot. I was tcld
+hat there were two to three fhousand cows in the
feedlot on‘é continuous basis over a period of
interest, so because I had & range, T decided to go
with the low end of the range just to be
conservative. I didn't want to assume that there
were more cows 'in there than there were.

0. Okay. So if, I helieve, there's been
testimony earlier that during a 2606 inspectibn the
insﬁector found, I believe, 1n the neighborhood of
2,200 cowsy, did you account fbr 2,200 cows or for
2,000 cows?

A. No. T accounted for 2,000 cows.

Q. Okay. Ahd there's also peen testimony
before yéu today régarding the fact that Mr. Vos

creduced his herd size in 2007, I believe. Did you
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+ake that into account?

A. . No. I onlj modeled till January of ZGQ7.
The periOd T was modeling was January 2002 to January
2007. |

Q. So if he reduced his herd size after that it
had no effect on your modeling?

A, No. No. .Then T also looked at,thé NOAA
weather stations that were in the vicinity of the.

site, and the figure that shows them is on page 20.

0. Was that Figure 47

A, Yes, it is.

0. is Figure 4 to your expert report?

A. and it showed that there were four NOAA

weather stations in approximately 30 miles.

0. You say NOAA, is that N-0-A-A7

A. ves, it is. And two of them were half the
distance, two of them, you know—-~ So in other words,

I had two stations that were the closest to the site;
one was the Le Mars station and one was the Sioux
city Airport station. S0 I selected the Lé Maré
statiocn becéuse it's closest to fhe site.

I went into tﬁe model and selected that
station. There's a database in the model that takes
all the daily parameters from that site to épply in

the analyses. ©So 1t already has a file that tells it
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exactly how much precipitation occurred, and I could

have downloaded that,'but the model already had that.

1+ had the temperatures for every day and then it had
the other data that are aiso.needed.

Q. 8o the model had actual rainfall and
temperature daté from NOAA incorporated intec itself
for this area?

A Correct.

Q. Now, of these four stations that vyou
considered, were there wide variations'in the amount
of rainfall between them on average?

A. T did a sensitivity study to look at thét.
T yran the model with the Le Mars station. A
sénsitivity study is when you vary one parameter and
you leave all other parameters identical so that you
can isolate the effects of the one paraméter. In
this case, [ was isolating the wéather, the
precipitation that fell on the site.

.When I ran'the model, I used Le Mars station
bécaﬁse that was the closest one, but the Siocux City
is only a mile‘férther aWay, and it's in a different
direction, so I wanted to see if it also would
produce about the same amount of--you know, the same
results, and it did. They were very similar, almost

identical in terms of output for the manure yield to

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10
i1l
12
13
14
15
16
17
18
- 19
20
21
22
23
24

25

406

the unnamed tributary.

Q. Do you have an understanding of‘wﬁich'way
the storm systems prevail in this part of Iowa?

A, I looked at the weather data for Le Mars and
Sioux City, and the precipitation events at Sioux
City were occurring before the precipitation events
at Le Mars, so I'm assuming‘the weather in most cases
was coming in from the'west.

Q. Okay. So I interrupted you. You loocked at
the Le Mars station and you incorporated that data.
How many--for how long a period did you look at the

weather data for Le Mars?

A. I ran this model for ten years. - I used ten
years worth of data. But the only reason I used fhe
first five yearslwas to warm up the model. I refer
to it as warming qp. Tt just means that you

establish the moisfure content, we call it antecedent
moisture contént, in the soil column to be
representative of typical precipitation events in the
area.that you'fe modeling.

So I just wanted--I wanted everything to,
you know, be as representative as possible, but--and
then I ran it for five yéars folloWing that, which is
the period of interest, the 2002 to 2006, and that's

what I ran the calculations on.
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Q. Okay. Let's back up for a second. You said
you wanted the--you ran it for five years prior to
your model, the weather data, to see what, i.believe-

yvou said, the molsture soil content would be?

A. Right.
Q. And why is that important?
A. Recause these mcdels are proceSSﬂbaéedu

They run a balance every day to figure out how much
moisture is in the soil, how much is taken up by the
plants, how much 1is rﬁnoff and how much is, you know,
lost to percolation.

If you're startinq with a reallewet soil,
you know, 1f I start with initial condition—- Fifst

of all, I don't know the initial conditions at the

site because I haven't taken any site-specific data

to measure how much water there is in the soil, so--

And if I started off assuming it was reélly wet, then
i'd havé a lot more runoff than would have actﬁally
happened. So I want to run it so that.it becomes
representative of what.is.actually out there.

Q. So at.the.b@ginniﬂg of your five years.that
you were looking at for your modeling--

A Un~huh.

0. -—instead of making‘an assumption, vou had

the model say tell me what the soil moisture content
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